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To ensure that Canadians 
have equal access to the opportunities that 
exist in our society through the fair and 
equitable adjudication of human 


rights cases that are brought before the Tribunal. 


Created by Parliament in 1977, the Canadian Human Rights 


Tribunal is a quasi-judicial body that adjudicates complaints 


of discrimination referred to it by the Canadian Human 
Rights Commission and determines whether the activities 
complained of violate the Canadian Human Rights Act 
(CHRA). The Tribunal has a statutory mandate to apply 
the CHRA based on the evidence presented and on current 


case law. 


The purpose of the Act is to protect individual Canadians 
from discrimination and to promote equality of opportunity. 
The Act applies to all undertakings within federal jurisdiction 
such as federal government departments and agencies, Crown 
corporations, chartered banks, airlines, telecommunications 
and broadcasting organizations, and shipping and inter- 
provincial trucking companies. Complaints may relate to 
discrimination in employment or in the provision of goods, 
services, facilities or accommodation that are customarily 
available to the general public. Complaints may also relate 

to the telecommunication of hate messages. The CHRA 
prohibits discrimination on the basis of race, national or 
ethnic origin, colour, religion, age, sex, marital status, family 
status, sexual orientation, disability and conviction for which 
a pardon has been granted. Complaints of discrimination — 
based on sex include allegations of wage disparity between 


men and women performing work of equal value in the 
same establishment. 


CANADIAN HUMAN RIGHTS TRIBUNAL 


In 1996, the Tribunal's responsibilities were expanded 
to include the adjudication of complaints under 

the Employment Equity Act, which applies to federal — 
government employees and to federally regulated private 
sector employers with more than 100 employees. 
Employment Equity Review Tribunals are assembled 


as needed from the Members of the Canadian Human 


Rights Tribunal. 


The Tribunal is not a policy-making body. Its sole purpose 


is to hear and adjudicate cases of discrimination, based 

on the facts of each case and the current law. As such, 

it may only deal with cases referred by the Commission. 
The Tribunal cannot create its own caseload; it cannot lobby 
or attempt to influence or adjust the government's or the. 
Commission's agendas, other than by its decisions on cases; 
and it cannot take sides on human rights issues. In addition, 
its process must be fair and efficient, without being seen 

as a rush to complete the adjudicative process. Unreasonable 
delay is not acceptable, but neither is speed for the sake of 
expediency. In this, the Tribunal must find balance, Human 
rights, both for the individual and the respondent — and for 
Canadians as a whole — are too important not to ensure an 


equitable and accessible process. 


Message from the Chairperson 


The number of complaints referred by the Canadian Human Rights Commission for inquiry by the Tribunal decreased 
slightly in 2005 from the record highs we experienced in 2003 and 2004. 


I remarked last year that one of the significant challenges facing the Tribunal was the number of parties appearing before 
the Tribunal without legal representation. These complainants are often people of modest means who are unable to afford 


legal representation. To address this difficulty, the Tribunal implemented a new system of case management in 2005. 


At a very early stage in the inquiry process, a teleconference is conducted by a member of the Tribunal with all the parties 
and/or their counsel. During the teleconference, the member explains the Tribunal’s pre-hearing and hearing processes, and 
what is required from the parties. The member also sets time frames agreed upon by the parties for document and witness 
disclosure and hearing dates. In addition to explaining the Tribunal’s hearing process, case management ensures that 


complaints are heard and decided within a timely period. 


In 2006, the Tribunal will continue to make adjustments to its new case management process. We will also adjust our 
automated case management system, called the Tribunal Toolkit, which was installed last year to enhance information 
retrieval efficiency and data integrity. As well, we will complete a revision to the Tribunal’s publication ‘What Happens 
Next - Guide to the Tribunal Process , which is designed to help unrepresented parties better understand the 


Tribunal process. 


Finally, in 2005, the Tribunal saw the appointment of a new vice-chair, a new full-time member and four new part-time 


members. These new members bring an increased level of diversity to the Tribunal. 


The Tribunal remains well-positioned to continue to offer Canadians a full, fair and timely hearing process. 


fine 


J. Grant Sinclair 
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HOW ARE WE DOING? - 


The Tribunal had a very productive year in 2005. The Tribunal opened 130 and 139 case files in 2003 and 2004, 
respectively, based on the number of complaints referred by the Canadian Human Rights Commission. This equated 
to a 200 per cent increase over the Tribunal’s previous seven-year average of 44.7 case files opened per year. 

In 2005, the Tribunal opened 99 new case files. In addition, the Tribunal rendered 11 decisions and 37 rulings 

in 2005, introduced a new case management approach into the inquiry process and implemented new case 


management technology. 


The Tribunal’s mission is to better ensure that Canadians 
have equal access to the opportunities that exist in our 
society through fair and equitable adjudication of the 
human rights cases brought before it. Pursuit of that goal 
requires that the determination of human rights disputes 
be made by the Tribunal in a timely, well-reasoned 


manner that is consistent with the law. 


In 2005, the Tribunal continued its focus on these 
objectives in a climate of record high caseload, where 
issues continue to be increasingly complex and many 
parties before the Tribunal are without expert legal 
assistance. To address these challenges, the Tribunal 
launched a new case management process. At key stages 
throughout the pre-hearing process, a tribunal member 
conducts conference calls with the parties in order to 
ensure the inquiry process unfolds in an efficient manner 
and without undue delay. The member helps the parties 
to understand what they need to do to prepare for the 
hearing and sets timelines to ensure those obligations are 
met. Early intervention by an experienced tribunal 
member also helps the parties to focus on the real issues 
that need to be addressed to either support or defend 
against the discrimination complaint. This early 
intervention by the tribunal member also helps to resolve 
key preliminary issues that might otherwise result in 


delays and inefficiencies at the time of hearing. 


Anecdotal evidence from the first year of the Tribunal’s 
new case management model suggests that a greater level 
of efficiency in the inquiry process is now being achieved 
and that parties are arriving at hearings better informed 
and prepared. The Tribunal has therefore begun to revise 
its information publications to reflect this new approach 
and plans are in place to re-publish our What Happens 
Next? guide in early 2006. 


The dramatic increase in cases opened by the Tribunal 
over the past three years has meant, as well, that the 
Tribunal is experiencing a volume of document traffic 
never seen before in its history. With no increase in 
resources to deal with this challenge, the Tribunal has 
looked to new technologies to ensure efficiencies are 
maintained and, wherever possible, improved in 
processing the heavy flow of documents that form the 
record upon which tribunal members must adjudicate. 
In 2005, the Tribunal installed a new case management 
software to automate document recording and retrieval. 
By creating a platform for reducing manual document 
handling, improving information and data retrieval, and 
assuring record security and integrity, this state of the art 
technology will open new doors for the Tribunal to serve 


the parties more effectively. 
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Tribunal Membership The Tribunal has taken advantage of case management 


and scheduling efficiencies begun in 2003 in managing 


In late 2004, the Minister appointed the Tribunal’s ‘ ; ee 
and scheduling cases as a direct result of the continuity 


vice-chairperson as chairperson. In 2005, the position oe ; , 
of having it’s vice-chairperson become chairperson and 


of vice-chairperson was filled by the appointment of ; - 
a full-time member promoted to the position of vice- 


one of the Tribunal’s full-time members. The Minister 


; 2 : : : chairperson. Their established expertise with the Tribunal 
also made five new appointments in 2005 to bring prea **) ; re 
rs ; os es system, with its inquiry process and with mediations 
the Tribunal’s complement to a total of four full-time 
; ; has served to avert the loss of efficiency that likely 
members (including the chairperson and vice-chairperson) 
ee : would have followed the learning curve phenomenon 
and six part-time members, representing various fie. 
of novitiates to the roles of Tribunal chairperson and 
geographical locations across Canada (see Appendix 3). Hs 

vice-chairperson. This continuity has been especially 


helpful in meeting the continued challenge in 2005 ) 


| of the Tribunal's heaviest-ever workload. It has been 


particularly helpful, as well, in assisting new appointees 
to transition into their new roles and responsibilities as 


part-time members of the Tribunal. 


TABLE 1 New Case Files Opened, 1996 to 2006 


1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 TorAts 
(projected) - 


Human Rights 15 eee 22 eee 70 Gee 55 9 
Tribunals/Panels ee Gey o oy ee @ ine Re 


Employment Equity 0 0 0 
Review Tribunals 


Totals 15 23 22 37 74 87 55 130 141 #99 80 : 763 


Cn a Se 
Note: In accordance with the provisions of the Canadi. | 
| adian Human Rights Act, the number of case files open 
: ' ed b 
Rights Tribunal is determined by the number of complaints referred by the Canadian Human Rights COME eer 


s 


Since January 1998, the Tribunal has been committed to reducing the time to complete a case to 12 months. 
As vigorous advocacy and the increasing complexity of cases render the inquiry process more time-consuming 
and expensive, the Tribunal is faced, more than ever before, with the challenge of finding ways and means to 
enhance efficiencies. 


Workload Issues 
In 2003 and 2004, 130 and 139 case files, respectively, 


were opened by the Tribunal, based on complaints 
referred by the Canadian Human Rights Commission for 
inquiry. This equates to a 200 per cent increase over the 
Tribunal's previous seven-year average of 44.7 case files 
opened per year. Although the number of case files 
opened by the Tribunal decreased to 99 in 2005, that 
volume, in addition to the number of case files which 
remain open from the high number of complaints referred 
the previous two years, continued to impose a heavy 
burden on the Tribunal's resources in 2005. Based on 
projections from the Commission, the Tribunal expects 
between 70 and 80 new case files will be opened in 2006 
(see Table 1). 


The Tribunal sat for 296 days in 2003, including 46 days 
at mediations. This represented a 75 per cent increase 

in the number of hearing days as compared to 2002. 

In 2004, the Tribunal sat 298 days, including 57 days of 
mediation. Beginning in 2005, the Tribunal replaced the 
practice of fixing hearing dates at the outset of the inquiry 
process with the more practical approach of fixing hearing 
dates only after the parties have completed the exchange 
of documents and determined the issues, evidence 

and witnesses to either support or defend their cases. 
Consequently, the number of days the tribunal members 
sat decreased to 215 days in 2005, including 47 days 


at mediations. Members also conducted 162 case 


management conference calls with the parties and/or 


their representatives. 


At date of publication, 147 case files remained actively 
open. While high, this number does not represent a 
backlog. Rather, it reflects the complexity of the cases 
and the unusually high volume of complaint referrals 
since 2003. When the Tribunal first began holding 
hearings under the CHRA in 1979, the style of advocacy 
was markedly different from what it is today. Generally 
speaking, a panel was appointed to hear a complaint 
and the inquiry commenced promptly after minimal 
pre-hearing procedures. The inquiry itself was quite 
brief (often under a week) and all issues were dealt with 


at some point during the hearing on the merits. 


Much has changed over the past 25 years, most especially 
so in very recent years, both in terms of litigation before 
the Tribunal and civil litigation generally. Most observers 
agree that the tone of hearings has become more 
adversarial and the hearing process itself fragmented by 
numerous motions and objections. For example, in 2004, 
the Tribunal rendered 24 formal rulings on motions, 
compared to 16 decisions on the merits of complaints. 
This does not take into account numerous directions 

and rulings made without written reasons. In 2005, 


the Tribunal rendered 37 rulings and 11 decisions. 


As noted in our last annual report, the Tribunal has 


attempted to minimize the impact of these disruptions 
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in a number of ways: (1) where circumstances warrant, 
tribunal members defer the disposition of motions to 
the hearing on the merits; (2) where they are heard on 
a preliminary basis, most motions are only dealt with in 
writing; (3) the CHRT Rules of Procedure set out clear 
expectations for disclosure; and (4) the Tribunal's case 
management system, which was formally implemented 
in 2005, helps parties identify and resolve disclosure 
disputes before they fester, and guides them toward a 
more streamlined and efficient presentation of their 


case at hearing. 


Timeliness of the Hearing Process 


Since January 1998, the Tribunal has been committed 
to reducing the time to complete a case to 12 months, 
from the date of referral to the release of the decision, 
in 80 per cent of cases. Cases completed include those 
that have been either settled, through mediation or 
otherwise, discontinued or heard and decided by a 


tribunal member. 


The average number of days to complete case files that 
were opened in 2002 and 2003 was 208 and 235, 
respectively. The average time to complete case files that 
were opened in 2004 decreased to 179 days, with over 75 
per cent now closed. At time of publication, the average 
time to complete case files that were opened in 2005 is 86 


days, although a significant number of cases remain open. 


Most cases are settled without the need for a hearing. 

For cases requiring a full hearing and decision, the average 
time to close a case in 2001 was 384 days, with six cases 
requiring more than one year to finalize. In 2002, the 
average was reduced to 272 days, none of which exceeded 
the one-year time frame. In 2003, the average rose to 

425 days, with over half requiring more than one year 

to complete. Of the cases that proceeded beyond the 
one-year target in 2003, delays incurred were mostly in 
response to requests from the parties or were the subject 
of Federal Court proceedings. In 2004, the average time 


te close a case was reduced again’ to 371 days, although 


more than half exceeded the one-year time fame. 
Statistics on finalizing files that were opened in 2005 are 


not available at time of publication. 


In 2002, the average number of days from referral to 
first day of hearing was 169. Of the case files opened in 
2003 and 2004, that figure rose to 232 and 279 days, 
respectively. Case files opened in 2005 took an average 
of 227 days to get to hearing, however many files are 


still open. 


As mentioned in the workload section above, the pre- 
hearing phase of cases is becoming increasingly litigious, 
in general. The Tribunal has adopted a case management 
model, discussed later in this report, to help combat this 
phenomenon. In addition, the Tribunal has, for the most 
part, been able to meet dates for hearing that are of 


earliest convenience to the parties. 


Timeliness of Rendering Decisions 


Since 1998, the Tribunal has also been committed to 


reducing the time for rendering decisions to four months, 


from the last day of hearing, in 90 per cent of cases. 


In 2003, decisions took 84 days on average. In 2004, 
decisions took an average of 121 days. Although only 
slightly above the four-month target, and only marginally 
above the preceding seven-year average of 117 days, half 
of the decisions rendered in 2004 surpassed the Tribunal's 
target. In 2005, the time to render decisions rose 
significantly to an average of 191 days, with less than half 


within the Tribunal's four-month target. 


It was noted in last year's report that the dramatic increase 
of 200 per cent in the number of complaints referred to 
the Tribunal in 2003 and 2004 was weighing heavily on 
the workload of tribunal members. Although the number 
of referrals decreased somewhat in 2005, this certainly 
remained a factor again last year. In addition, the greater 
complexity of cases, the vigorous advocacy now being seen 


at inquiries and the significant amount of time spent by 


tribunal members participating in case conferences with 


the parties (i.e., case management) to resolve pre-hearing 


issues has impacted heavily on the members’ workload. 
These factors notwithstanding, the Tribunal's goal of 
continuing to strive for the earliest possible disposition 
of cases remains a very important objective. We continue 
also to look toward active case management, discussed 

in the section below, as a means of helping the parties 

to better focus on, and thereby reduce, the issues to be 


decided by the Tribunal at hearing. 


Tribunal Settlements and Mediations 


The average rate at which cases before the Tribunal 

have settled since 1997 has been 70 per cent. Settlements 
reached in 2003 and 2004 were in the 64 per cent 

range. Of the case files opened in 2005, settlements 

were achieved at a rate of 25 per cent, however, many 
files opened in the latter part of last year are still in 


early stages. 


As noted earlier in this report, with the evolution of 


the law on human rights, issues arising at settlement 


discussions are becoming increasingly complex. While we 


TABLE 2 Average Days to Complete Cases, 1997-2005 


are, of course, striving to continue at a high rate of 
settlement, it is becoming more evident that settlements 


will not be attainable as readily as in the past. 


Settlements reached by parties often occur within two 
weeks of the scheduled commencement of the hearing. 
With such little warning of a settlement, the time, effort 
and resources devoted to plan and organize hearings by 
Registry staff are still required. As a result, when a 
settlement is confirmed at the last minute, the Registry 
is still obliged to pay cancellation fees for professional 


services and facilities contracted to conduct the hearing. 


With the reintroduction of Tribunal mediation services in 
2003, settlement discussions now occur much earlier in 
the process and cases are settled well before the planned 
start of the hearing. This saves Tribunal staff many hours 


of work and directly results in financial savings. 


Of 130 case files opened in 2003, 57 cases went to 
mediation conducted by a tribunal member. Of those 
cases, 73 per cent reached settlement. In 2004, 59 of 


the 139 case files opened that year were mediated by the 


From date of referral from the 
Canadian Human Rights Commission 


1997 1998 1999 2000 2001 2002 2003 2004 2005 


To mediate a case - 

To settle a case 152. 245 
To first day of hearing 93 280 
For decision to be released from 75 103 


end of hearing 


Average processing time to close case 260 252 


272 272 244 208 # 236 179 86 


* Note: There are still many open files from 2005; this will change the averages for that year. 
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Tribunal, with settlements reached in 59 per cent of 
those cases. At date of publication, 32 of the 99 case 
files opened in 2005 went to mediation, of which 


70% have settled. 


Refer to Table 2 for more information about the 
average number of days to complete cases from 1997 


through 2005. 


Case Management 


[t was remarked in last year's report that the tone of 
hearings before the Tribunal has become more adversarial 
and the hearing process more frequently subjected to 
motions and objections. Although pre-hearing disclosure 
procedures were developed by the Tribunal to ensure 

fair and orderly hearings, they were frequently threatened 
by missed deadlines, adjournment requests and issues 
vehemently contested between the parties. Hearings on 
the merits were also longer and more complex than in the 
past, and parties were sometimes uncertain, or untrained, 
on how to focus on the issues that require adjudication by 
the Tribunal. The end result often manifested in additional 
hearing days, at unnecessary expense to the parties as well 


as to the Tribunal and the public in general. 


To address these challenges, the Tribunal implemented an 
active case management process in 2005. By conducting 
case conferences with the parties at strategic points 
throughout the pre-hearing stage of the inquiry, the 
Tribunal plays a key role in guiding the parties toward a 
more predictable, streamlined and fair approach to the 
conduct of cases. In turn, the Tribunal is better able to 
ensure a more effective and efficient hearing on the 
merits—one that is more consistent with the expeditious 


process contemplated by the Act. 


While the Tribunal is always conscious that care must 

be taken when imposing constraints, particularly in time, 
so as not to have the ill-desired effect of exerting undue 
pressure on the parties involved, it nevertheless sees a 
more proactive case management approach as one that 


will benefit the parties through a more balanced and 


efficient utilization of the resources at their disposal. 

Although case management has only fully been in place 
for one year at the Tribunal, anecdotal evidence to date 
already suggests the intended objectives described above 


are being achieved. 


Provision of Service / Awareness / 
information to Parties and the Public 


In 2002, the Tribunal published What Happens Next?, a 
euide that explains the entire inquiry process in non-legal 
language. This was followed in 2004 with a publication 
of further information clarifying the Tribunal's role and 
how it conducts its business, as compared to the mandate 
or service offered by the Commission. The What Happens 
Next? guide was updated in 2004 to explain the mediation 
process used by the Tribunal. In 2005, we began work 

on a further revision to reflect the Tribunal's new case 


management process mentioned earlier. 


-Both the What Happens Next? and Mediation Procedures 


guides are available on the Tribunal Web site at 


http://www.chrt-tcdp.gc.ca/about/tribunalrules_e.asp. 


The Tribunal has received very few complaints about 

its services. Some concern has been expressed, however, 
about the availability of complete information on 

past Tribunal decisions. The Tribunal's Web site was 
redesigned in 2003 according to the Federal Government 
On-Line Initiative for "Common Look and Feel". 
Further enhancements were made to improve access to 
decisions and rulings, including a more powerful search 
engine, a decision classification system and the 
availability of decisions and rulings on date of release 
(see http://www.chrt-tcdp.gc.ca/tribunal/index_e.asp). 
In 2005, the Tribunal undertook another review of the 
decision and rulings data source on its Web site, and we 


have embarked on a project to implement further service 


enhancements in 2006. 


Tribunal Decisions Rendered 


Virk v. Bell Canada (Ontario) 2005 CHRT 2 


The complainant, who was of South Asian descent, was employed by the 
respondent as a resource associate in the direct marketing centre. He alleged that 
the respondent discriminated against him by failing to permanently appoint him 


to a management position due to his national or ethnic origin. He further alleged 


that he was subjected to a retaliatory dismissal after complaining about this matter. 


The Tribunal found that the respondent gave the complainant a series of acting 
manager assignments. It was far from certain that an acting manager would 
become a permanent manager at the end of any given assignment. The respondent 
acted reasonably when, at one point, it discontinued the complainant’s acting 
assignment and replaced him with a permanent manager; the permanent manager 
possessed the required sales experience, was a good fit, and was facing the 
possibility of lay-off due to downsizing. The Tribunal noted that the complainant's 
director had not hired a person of South Asian descent as a manager for a number 
of years, that a list of senior managers was mostly composed of apparently 
Caucasian names, and that the respondent did not meet the national profile for 
visible minority representation in management. These facts, however, were not 
sufficient to give rise to an inference of discrimination in the complainant's case. 
Moreover, for a period of time, a South Asian permanent manager was put in 
charge of the project that the complainant had formerly managed. On the issue 

of retaliation, the Tribunal found that the complainant's eventual lay-off was due 
to his own failure to adequately pursue his displacement rights; his manager had 


not misled him in this regard. The complaint was dismissed. 


Date of decision: 
20/01/2005 


Member: 
P, Deschamps 


Employment: 
Bell Canada 


Complaint dismissed 
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ye 


Date of decision: 
11/02/2005 


Member: 
S. Chotalia 


Employment: 


RTL Robinson Enterprises Ltd. 


Complaint dismissed 


Tweten v. RTL Robinson Enterprises Ltd. 2005 CHRT 8 


The complainant was employed as a heavy-duty mechanic with the respondent 
trucking company. After injuring his back on the job and being off work for 
several months, the complainant requested light duties from the respondent so 
that he would be able to return to work. The respondent, in turn, requested 

that the complainant provide a letter from his doctor outlining his physical and 
occupational limitations. The complainant never provided such a letter and 
refused several requests from the respondent to meet and discuss his situation. 
Subsequently the respondent viewed the complainant as having quit his job 

and no longer treated him as an employee. The complainant alleged that the 
respondent differentiated adversely against him, and dismissed him based on his 
disability. In the Tribunal’s view, however, the respondent had not terminated the 
complainant’s employment; rather, the complainant himself, by failing to report 
to work or communicate about a return to work, and by collecting his tools from 
the workplace, had brought an end to the employment relationship. The Tribunal 
also rejected the allegation of adverse differentiation. It found that the respondent 
had cooperated with the complainant by keeping his position open for him 


pending his return to work and by assisting him in his application for long-term 


disability benefits. Further, the respondent repeatedly attempted to meet with 

the complainant to discuss his return to work. By failing to provide information 
about his limitations, the complainant breached his duty to facilitate the search 
for meaningful accommodation. It was not reasonable to expect the respondent to 
obtain this information from the Workers’ Compensation Board. The complaint 


was dismissed. 


A 


Date of decision: 
02/03/2005 


Member: 
P. Groarke 


Employment: 
S&S Delivery Service Ltd. 


Complaint dismissed 


‘ 


Sinith v. S & S Delivery Service Ltd. 2005 CHRT 13 


The complainant was employed to drive trucks for the respondent. He seriously 
injured himself on the job and was off work for some time. When he attempted 
to return to work, the respondent indicated that a new drug policy had been 

introduced and that the complainant would not be accepted back at work until 


he took a drug test. After obtaining a negative result on the test, the complainant 


again sought work, but the respondent did not give him any. The complainant 
alleged discrimination on the basis of disability, namely perceived drug | 
dependency. The Tribunal dismissed the complaint. It found that the respondent’s 


refusal to continue to employ the complainant was based on personal animosity | 
| 
| 


between the respondent's owner and the complainant. The respondent was not 


prejudiced against drivers who might have consumed drugs. The respondent was 


using the drug test as a ruse or ploy to keep the complainant out of the company, 


but there was no evidence that the animosity motivating these actions related to a 
prohibited ground of discrimination. Nor had the complainant demonstrated that 
he was treated differently because of his membership in an identifiable group; no 
comparisons had been made. Ultimately, the Tribunal was of the view that the case 
at-hand was a private dispute between two men who disliked one another, but it 


did not engage human rights interests. 


Kasongo v. Farm Credit Canada 2005 CHRT 24 — 


Judicial review pending. 


The complainant alleged that the respondent discriminated against him on the 
basis of race, national or ethnic origin and family status, when it refused to hire 
him for four different positions. In regard to the first position, that of French 

as a second language instructor, the Tribunal found that the respondent’s initial 
exclusion from consideration had been caused by his failure to follow the 
application instructions in the job advertisement. As for the job itself, the 
complainant placed a close second, and the job only went to the other candidate 
because one of the interviewers had heard positive feedback about her from 
former students. No discriminatory rationale had been revealed, and it was not 
the Tribunal’s place to review the merits of the hiring decision. In regard to 

the position of bilingual communications officer, the Tribunal found that the 
respondent had provided a reasonable explanation for not giving the complainant 
the job; his English skills did not meet the requisite standards. In regard to 

the diversity advisor position, the complainant was unable to establish that he 
possessed the academic background or experience needed to qualify. Moreover his 
resume had not been properly submitted. In regard to the translator position, the 
complainant faired poorly on the written test, and acknowledged that translation 


was not his specialty. The complaint was dismissed. 


Date of decision: 
21/06/2005 


Member: 
M. Doucet 


Employment: 
Farm Credit Canada 


Complaint dismissed 


Mowat v. Canadian Armed Forces 2005 CHRT 31 


The complainant alleged that the respondent discriminated against her on 

the basis of sex, by failing to provide her with a harassment-free workplace, 

by adversely differentiating against her in employment, and by releasing her from 
the Forces. The Tribunal found that the complainant had been subjected to sexual 
comments by a civilian co-worker and that she had clearly indicated that the 
comments were unwelcome. While comments were only made on three occasions, 


over a period of three to four months, the Tribunal held that they were very 


Date of decision: 
17/08/2005 


Member: 
G. Sinclair 


Employment: 
_ Canadian Armed Forces 


Complaint substantiated 
in part 
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Date of decision: 
22/09/2005 


Member: 
M. Doucet 


Employment: 
Canadian National 
Railway Company 


Complaint dismissed 


upsetting to the complainant and created a hostile work environment for her. 
Furthermore, the respondent had not taken sufficient measures to investigate the 
harassment upon learning of its occurrence; it failed to follow its own harassment 
policy, and, despite being informed of the first incident, it was unable to prevent 
further incidents. The Tribunal awarded the complainant compensation for 

pain and suffering, and for hearing and legal expenses. As for the allegation of 
differential treatment in the course of employment, the Tribunal found that it 

was unsubstantiated. Her gender had not prompted the respondent to undermine 
the authority of her rank. While she was not treated fairly vis-a-vis a co-worker, 
her gender played no role in this favoritism. Allegations of differential treatment 
in regard to attendance could not be accepted due to the lack of comparator 
evidence. While one of the complainant’s superiors might have been pre-disposed 
against her, having been influenced by rumours about the complainant's | 
problems at her previous posting, the complainant’s gender played no role. 
The complainant’s ultimate release from the Forces was not discriminatory; | 
it was a result of the respondent’s reaction to her conduct, which had not been 


proven to be discriminatory. 


Schecter v. Canadian National Railway Company 2005 CHRT 35 


The complainant suffers from a chronic degenerative disease of the lumbar spine. 
He took the train from Ottawa to Montréal. He had arranged for his son to pick 
him up by car at the Montréal train station. The complainant’s son stopped his 
car in the zone in front of the station entrance where automobiles pick up and 
drop off passengers. As there was a five minute time limit for waiting in this 
zone, the complainant's car was blocking traffic, and no train was due to arrive 
imminently, a security guard asked the complainant's son to move his car. The 
complainant's son refused, on the grounds that he was there to pick up his father, 
who was arriving on the Ottawa train, and had difficulty walking. A confrontation 
ensued, police were called by the security personnel, and the situation escalated. 
The complainant alleged that the respondent had discriminated against him by 
failing to provide parking spaces designated specifically for vehicles with a parking 
tag for disabled persons. The Tribunal found that the parking service or facility 


offered to the complainant did not vary significantly from that offered to the 
general public. The complainant was allowed to park for a certain amount of 
time in the embarkation /disembarkation zone in front of the station entrance. 
However, the complainant's son had displayed stubbornness when asked to move 


his car. He could have done so, as his father was not yet present; his refusal to 


move the car was based on the inconvenience involved, and had nothing to do 
with his father’s disability. The complainant’s son should have pursued a less 
confrontational approach in alleging discrimination. There was no discriminatory 
differential treatment, and the respondent could not be held responsible for 

any embarrassment, risk of injury, or inconvenience to the complainant. 


The complaint was dismissed. 


Warman v. Warman 2005 CHRT 36 


The complainant alleged that the respondent contravened s. 13 of the CHRA by 
posting anti-semitic messages on the Internet. Evidence was tendered of e-mail 
postings authored by the respondent, wherein he purported to link the Jewish 
people to abortion clinics and the Rwandan genocide. He also made abusive 
references to the Jewish tradition. The tone of the messages was dehumanizing. 
One in particular, in order to make a strong political statement, exploited 
associations with atrocities committed against Jewish people by the Third Reich. 
The postings revealed a racial agenda and incited hatred. The Tribunal was 
satisfied that the requirements of s. 13 had been met. In particular, the frequency 
of the messages and the nature of their posting on the Internet satisfied the legal 
requirement that the impugned communication be repeated. The material 
undermined the principle that all people are equal. Taken as a whole, the postings 
vilified the Jewish people, espousing the theme that they were part of an evil 
conspiracy, which fed into a kind of racial, ethnic or religious enmity that was 
dangerous for society as a whole. The Tribunal issued a cease and desist order 
against the respondent. In regard to the Commission's request that a monetary 
penalty be imposed on the respondent, the Tribunal noted first that the 
constitutionality of the provision in the CHRA for such a penalty had not yet 
been conclusively decided. In addition, it observed that the respondent had not 


participated in the hearing. 


The Tribunal concluded that it was unable to deal with the request for a penalty 
without further submissions on the constitutional compatibility of the penalty 
provision with the CHRA as a whole, as well as submissions on where to fit 

the appropriate penalty within the range of available penalties. The complaint 


was substantiated. 


Date of decision: 
02/03/2005 


Member: 
P. Groarke 


Hatred Message 
Warman 


Complaint substantiated 
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Date of decision: 
07/10/2005 


Member: 
E. Leighton/G. Raynor 


Employment: 
Canada Post Corporation 


Complaint subsiantiated 


Public Service Alliance of Canada v. Canada Post Corporation 2005 
CHRT 39 - Judicial review pending. 


The complainant alleged that the respondent had engaged in wage discrimination 


by paying employees in the female-dominated clerical and regulatory group less than 
employees in the male-dominated postal operations group. After holding that it was 
an independent and impartial quasi-judicial body, capable of providing a fair hearing 
in the case before it, the Tribunal determined that the Egual Wages Guidelines issued 
in 1986 could apply to the complaint, even though the complaint had been filed 

in 1983. The Tribunal went on to uphold the validity of certain provisions of the 
Guidelines that the respondent had challenged. It noted the presumption in | 

s. 11 of the CHRA that any difference in wages paid to female and male employees 
for work of equal value was on account of sex; it held that this presumption could 
only be rebutted by relying on a justificatory factor prescribed in the Guidelines. 

The Tribunal found that the female-dominated complainant group and the 
male-dominated comparator group had been appropriately defined and designated 
in the complaint. It also found that, for the purposes of s. 11 of the CHRA, the 


employee groups representing the complainant and the comparator were employed 


in the same establishment. The job evaluation system chosen was found to be 


reasonably reliable, as was the evaluation process and job information. The Tribunal 
accepted evidence indicating that there was a wage gap between the complainant and 
comparator groups, and endorsed a "level to line” wage adjustment methodology. 

It found no differences between the groups in regard to non-wage compensation, 
ordered a 50% discount in the lost wages award to account for reliability problems, 


and refused to hold the union jointly liable for the discrimination. 


- 


Date of decision: 
14/10/2005 


Member: 
A. Hadjis 


Employment: 
A.G. (Canada) 


Complaint dismissed 


Morin v. A.G. (Canada) 2005 CHRT 41 


The complainant alleged his colour was a factor in the termination of his 
employment after unsuccessful field training as a member of the Royal Canadian 
Mounted Police. He also alleged he was harassed on the basis of his colour during 
his training. The respondent argued that he was dismissed because he failed to 1 
demonstrate during his probationary period that he possessed the essential qualities 
required to be a police officer, including the ability to reliably and predictably 


exercise good judgment in decision-making. The Tribunal noted that it was not in 


a position to second-guess an employer's assessment of an employee’s performance, 


unless there was evidence that discrimination played a role. Further it was unable 


to accept that race played a factor in the complainant's various interactions with his 


trainers: the complainant’s allegation that the nickname given to him had racial 


overtones was not convincing, and a comparison drawn between the complainant 


and a black athlete did not reveal racism, nor did a comment about how black 
men shake hands. The fact the complainant was timed by his trainers in the 
completion of tasks did not reveal a discriminatory attitude. In addition, 
comments made about a black officer being dirty, and about employment equity, 
were not conclusively demonstrative of racism. Moreover, the complainant’s 
attempts to gain similar employment elsewhere, following his discharge from the 
RCMP, provided independent corroboration of the same shortcomings observed, 
and relied upon, by the respondent (including a lack of honesty). As for the 
harassment allegation, the Tribunal only found one comment that could have been 
perceived as offensive, and this comment was not used persistently or extensively 


enough to support a finding of harassment. The complaint was dismissed. 


Sosnowski v. Public Works and Government Services Canada 2005 CHRT 
47 


The complainant worked for the respondent as a project manager at Pearson 
International Airport. When the Airport was privatized, she was declared surplus 
during a round of downsizing. She alleged that the process used to determine 
which project managers would be laid off discriminated against her on the basis 
of sex and age. The downsizing was conducted through a reverse order of merit 
process, whereby the employees were ranked against each other on the basis of 
how well they met the business needs of the organization. The Tribunal found 
that the complainant’s placement at the top of the surplus list was justifiable, 
given: the high operational demand for civil engineers; the complainant’s lack of 
civil engineering experience and training; and her low score in the civil engineering 
examination administered as part of the reverse order of merit. Moreover, while 
the complainant herself was a mechanical engineer, her skills were not highly 
transferable and the respondent would be playing a greatly diminished role in 
mechanical engineering matters after the Airport’s privatization. The Tribunal 
found no convincing evidence suggesting that the complainant's age or gender 
had an impact on the respondent’s decision to lay her off. The complainant 

was not on the best of terms with her supervisor, who prepared her performance 
reviews, and scored the reverse order of merit. This, however, is not proof of 
discrimination. In addition, the complainant had accepted her performance 
reviews at the time they were issued to her. The respondent’ earlier refusals to 
give the complainant civil engineering projects could be justified by the availability 
of civil engineers who were already qualified to work on them. The respondent 


had no choice but to downsize. The complaint was dismissed. 


Date of decision: 
09/12/2005 


Member: 
P. Groarke 


Employment: 


Public Works and Government 
Services Canada 


Complaint dismissed 
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Date of decision: 
20/12/2005 


Member: 
A. Hadjis 


Employment: 
A.G. (Canada) 


Complaint dismissed 


Maillet v. A.G. (Canada) (Royal Canadian Mounted Police) 2005 
CHRT 48 


The complainant alleged that the respondent's refusal to hire him as an 

RCMP member was discriminatory, in that it was based on his perceived 

sexual orientation and his family status (his relationship with his brother). 

The complainant also alleged that the respondent pursued a discriminatory 

hiring policy of ascertaining his sexual orientation. The RCMP claimed that 

the complainant was not hired for reasons principally related to his apparent 

lack of candour and honesty during the job interview. The respondent had good 
reason to believe that the complainant's history of drug use was much more serious 
and more recent than he had indicated at his interview. Furthermore, while the 
complainant disclosed that he had been dismissed from employment with another 
police department, he failed to mention that the dismissal had been based on his 
poor performance. Finally, at the interview, the complainant had failed to disclose 
the fact that his brother had been involved in criminal activity. The brother's 
criminal activity itself was not an obstacle, however, the complainant's failure 

to reveal it when questioned was cause for concern. The Tribunal found that 
during one of the background check interviews with a former colleague of the 
complainant, the colleague had made a remark to the respondent's investigator 
suggesting that the complainant was involved in a romantic relationship with 
another man. This prompted the respondent's investigator to ask whether this 
was indeed the case. However, no information about the complainant's sexual 
orientation was ever conveyed by the investigator back to the respondent. 

The Tribunal also found that it was not the respondent's policy to inquire into 

the sexual orientation of applicants to the Force. Rather applicants were merely 


asked if they had engaged in secret activities that could render them susceptible 


to blackmail or extortion. The complaint was dismissed. 


Judicial Review of Tribunal Decisions by the 
Federal Court of Appeal and the Federal Court 


Federal Court of Appeal 


C.H.R.C. v. A.G. (Canada) representing 
Canadian Armed Forces ("Morris") 2005 
FCA 154 (Décary/Evans/Malone JJA.) 


The Tribunal found that age was a factor in the 
respondent's failure to promote the complainant from 
the rank of Warrant Officer to Master Warrant Officer. 
It concluded that discrimination had occurred, and that 
the complaint had been substantiated. The Federal Court 
overturned the Tribunal’s decision, holding that the 
Tribunal had used the wrong legal test for determining 
whether a prima facie case of age discrimination had 
been made out. The Federal Court of Appeal restored 
the Tribunal’s decision. It held that the legal definition 
of a prima facie case does not require a party to adduce 
comparative evidence to prove the facts necessary to 
establish that the complainant was the victim of a 
discriminatory practice. It is a question of mixed fact and 
law whether the evidence adduced in any given case is 
sufficient to prove adverse differentiation on a prohibited 
ground, if believed and not satisfactorily explained by 
the respondent. It does not advance the purposes of the 
CHRA to impose additional legal rules governing the 
type of evidence required. Finally, the Court of Appeal 
dismissed the respondent's claim that the Tribunal had 
drawn an adverse inference from the respondent's 
failure to disclose documents that it did not know it 
had to disclose. The Tribunal drew no such inference. 
Rather, it simply concluded that the respondent had 

the burden of rebutting the Commission's prima facie 
case of discrimination, and that it had failed to do so. 
Without the Personnel Evaluation Reports of other 
candidates, the Tribunal could not determine whether 
the particular non-age-related explanations offered by 
the respondent justified the complainant's low scores in 


the promotion process. 


Desormeaux vy. Corporation of the City 
of Ottawa 2005 FCA 311 (Linden/Sexton/ 
Malone JJA.) 


The respondent municipal transportation commission 
had dismissed the complainant for innocent absenteeism 
arising from her migraine headaches. The complainant 
alleged discrimination on the ground of disability, and 
the Tribunal upheld her complaint. The Federal Court 
overturned the Tribunal’s decision, holding that that there 
was no properly admissible evidence before the Tribunal 
to support the finding that the complainant suffered 
from a disability. The Federal Court of Appeal reinstated 
the Tribunal’s decision. It noted that the concept of 
disability in a legal sense consists of a physical or mental 
impairment, which results in a functional limitation or 
is associated with a perception of impairment. In light 
of this test, there was evidence before the Tribunal upon 
which it could find that the complainant’s headaches 
constituted a disability. It mattered not whether the 
evidence conclusively demonstrated that the headaches 
were migraine headaches, or some other type. The Court 
of Appeal also upheld the Tribunal’s findings on the 
respondent’s failure to accommodate the complainant 

to the point of undue hardship. In particular, the 
Tribunal properly found that, through discussions 

with the respondent, the complainant had fulfilled her 
duty of notification and facilitation with respect to 
accommodation. The Court of Appeal concluded that 
on the unusual evidence in this case, the complainant was 
fully capable of doing her job when not suffering from 
one of her periodic headaches. Moreover, her future rate 
of headache-related absenteeism was predicted to be at 

a level which the respondent could easily accommodate 
without undue hardship. The respondent had, therefore, 
merely been required to reasonably accommodate the 


complainant, as mandated by the CHRA. 
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Quigley v. Ocean Construction Supplies Ltd. 
2005 FCA 346 (Desjardins/Evans/Malone JJA.) 


The Tribunal held that while the respondent's dismissal 
of the complainant constituted prima facie discrimination 
on the ground of disability, the respondent had justified 
its actions under the bone fide occupational requirement 
defence (BFOR). The complaint was dismissed. The 
Federal Court upheld the Tribunal’s decision. On appeal 
to the Federal Court of Appeal, the complainant 
challenged the Tribunal’s finding that the BFOR defence 
had been made. He argued that such a defence was not 
available where the respondent had refused to grant the 
complainant a work trial in order to establish whether he 
could do a deckhand job safely and efficiently. But the 
Court of Appeal agreed with the Tribunal’s conclusion 
that a work trial was not necessary on the facts of this 
case; the complainant already had a work trial three 

years prior to his dismissal and had not done well in 
performing the demanding tasks of a deckhand. 

Since that time, his medical condition had not improved. 
His previous deckhand experience was limited, and 

his medical problems had prevented him from 

working during most of his tenure with the respondent. 
The complainant also argued that the Tribunal had erred 
in failing to require the respondent to accommodate the 
complainant in some other job. However, the Court 

of Appeal again upheld the Tribunal’s assessment of 

the facts. The complainant had insisted that he be 
accommodated in the deckhand job that he was unable 
to perform. The only other job within the complainant's 
capabilities—that of dispatcher—was already occupied, 
and working as a deckhand on a different type of vessel 


would have involved longer shifts, incompatible with the 


complainant’s medication. 


A.G.(Canada)(Canadian Armed Forces) v. Irvine 
2005 FCA 432 (Rothstein/Sharlow/ 
Malone JJA.) 


The Tribunal found that the respondent had 
discriminated against the complainant on the ground 
of disability when it determined that he was medically 
unfit for service. The Federal Court upheld the Tribunal’s 
decision. Before the Federal Court of Appeal, the essence 
of the dispute rested on the Tribunal’s finding that the 
complainant’s medical condition had not been fairly 
assessed by the respondent's specialized medical board. 
In view of this finding, the Tribunal had concluded 

that the respondent had failed to establish that 
accommodation of the complainant would cause 

undue hardship. In the opinion of the Court of Appeal, 
the Tribunal’s finding was not patently unreasonable. 
The Court of Appeal added that it did not read the 


Tribunal's decision as necessarily requiring the 


respondent's specialized medical board to embark on 


every conceivable form of medical test. Rather, it read 
the Tribunal’s decision as requiring a fair assessment of 
all of the available medical evidence. Finally the Court 
of Appeal noted that that this appeared to be a close 
case, where a well-qualified doctor had conveyed to the 
medical board that the complainant met the minimum 
medical standard required by the Forces. And yet, 

the record disclosed no specific explanation as to why 
the medical board reached the opposite conclusion. 


The appeal was dismissed. 


Federal Court 


A.G. (Canada)(Canadian Armed Forces) v. Irvine 
2005 FC 122 (Campbell J.) 


The Tribunal found that when the respondent decided 
to release the complainant for medical reasons, it 
discriminated against him on the grounds of disability. 
It had failed to provide him with an appropriate 
individual assessment, and had failed to conduct an 
adequate investigation into the medical evidence. The 
respondent sought judicial review. The Federal Court 
noted that the complainant had impugned his medical 
designation as being discriminatory. The Tribunal was, 
therefore, entitled to carefully examine the medical 
decision-making process leading to this designation, 

in order to ascertain whether the obligation of 
accommodation had been met. The Tribunal did not 
say that the respondent should have carried out all 
possible testing; it said the respondent should have taken 
all possible measures to fairly assess the complainant's 
medical condition. Moreover, the complainant did not 
bear the onus of proving that further testing would have 
yielded a different risk assessment result. Rather, the 
respondent bore the onus of proving that additional 
testing would not have made a difference. In making 
its decision regarding the respondent’s failure to 
accommodate, the Tribunal was not purporting to 
apply medical expertise it did not have; it was using 

its decision-making expertise to weigh medical expert 
opinions. It was entitled to do this. The Tribunal 

was also entitled to expect the respondent to have 
demonstrably complied with its own assessment 
guidelines, and to find that the respondent had failed 
to do so. Finally, there was evidence supporting the 
Tribunal’s finding that the respondent had failed to take 
all possible measures to fairly assess the complainant's 
medical condition. Had such measures been taken, the 
complainant would, more probably than not, have met 
the standard for retention in the Forces. The Tribunal’s 


decision was upheld. 


Bergeron v. Télébec Limitée and Rivard 2005 FC 
879 (Gauthier J.) 


The complainant alleged that his employer and one 
of its managers had differentiated adversely against 
him and harassed him on the ground of disability, 


namely depression. 


The Tribunal dismissed the complaint, and the 
complainant sought judicial review. The Court noted 
that the Tribunal had erred in purporting to determine 
whether a prima facie case of discrimination had been 
made, after it had already given consideration to the 
respondent's evidence. However, this was not a fatal error. 
The Court then indicated that the Tribunal’s harassment 
findings were sound. Likewise, there was no reason to 
set aside the Tribunal’s findings that the complainant 

did not suffer from a disability (real or perceived) during 
certain relevant periods. In regard to the complainant's 
lay-off of January 24, 1997, there was no evidence that 
the respondents knew the complainant was still on 
medication (which was not argued before the Tribunal), 
and his assertion that he had cried during meetings with 
his managers was not found to be credible. The Tribunal 
had not erred in failing to accept the complainant's 
allegation of discrimination on the ground of perceived 
disability; the respondent Rivard’s evidence was that he 
perceived the complainant as being apt to return to work 
without restrictions. The complainant's argument based 
on adverse effect discrimination had not been made 
before the Tribunal, and there was no evidentiary basis 
for it. While the Tribunal had, at one point, used 
unfortunate language, in actual fact, it had not required 
the complainant to prove that his disability was the 
determinative factor in the decision to lay him off. 

In regard to the complainant’s lay-off of December 24, 
1997, there was medical evidence before the Tribunal 
that the complainant had been cured, and the respondents 
had no effective knowledge of his relapse. The Tribunal’s 


decision was upheld. 
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Benoit v. Bell Canada 2005 FC 926 
(Gauthier J.) 


The complainant, who suffered from alcoholism, alleged 
that the respondent had discriminated against him on 

the basis of disability when it refused to continue to 
employ him. The Tribunal dismissed his complaint, 
holding that the complainant's managers had not known 
the complainant suffered from alcoholism at the time 
they made their decision to lay him off. A document was 
tendered in evidence that suggested, among other things, 
that the complainant had an alcohol abuse problem. 

The Court upheld the Tribunal’s conclusion that the 
supervisor had not authored the document, and that the 
document itself did not prove that the supervisor had 
been aware of the complainant's alcoholism at the relevant 
time. The Court also upheld the Tribunal’s conclusions 
that the brevity of the meeting preceding the decision to 
lay the complainant off, and the respondent's handling 

of an impending vacancy in the work unit, did not prove 
that the complainant's dismissal was discriminatory. Nor 
had the Tribunal erred by allowing previously undisclosed 
accusations of financial irregularities to be used to 
undermine the complainant's credibility. The Tribunal had 
noted the complainant's denial of these accusations, and it 
found the complainant to be a sincere and candid witness. 
The Court refused to fault the Tribunal for failing to give 
consideration to an investigator's report; this report had 
not been in evidence before the Tribunal. Likewise, the 
Tribunal could not be faulted for failing to mention in 

its decision the fact that a conversation between the 
complainant's supervisor and the complainant's former 
spouse allegedly violated the respondent’s code of ethics; 
this issue was not a basis of the complaint but rather a 
collateral issue that was used to attack the supervisor's 


credibility. The Tribunal’s decision was upheld. 


Beauregard v. Canada Post 2005 FC 1384 
(Gauthier J.) 


The complainant alleged that the respondent had 
discriminated against him on the ground of disability 
when it refused to continue to employ him. The Tribunal 
was not convinced that the complainant suffered from a 
disability, and dismissed his complaint. The complainant 
sought judicial review of the Tribunal’s decision. 

The Court first considered the Tribunal’s assessment 

of the evidence of a Doctor Berthiaume, who held a 
management position with the respondent. While 

Dr. Berthiaume’s notes may have displayed certain 
inconsistencies, the notes were completely irrelevant to 
the question of whether the complainant had a disability. 
Dr. Berthiaume’s testimony had no bearing on this 
question either; therefore the Tribunal did not commit a 
reviewable error by failing to analyse it. In its assessment 
of the expert testimony of Dr. Guérin, a respondent 
witness, the Tribunal took into account that his opinion 
was based on a very brief interview with the complainant, 
one that had not permitted the doctor to reach a 


psychiatric diagnosis. 


The Tribunal had not erred either in its assessment 

of another respondent expert witness, Dr. Gagnon. 

It properly noted the witness’ statements that the 
complainant did not have a personality disorder, that 
instead he probably had a personality problem, and that 
any minor adjustment disorders he had did not constitute 
a disease. Finally, the Court found no error in the 
Tribunal’s assessment of the evidence of Dr. Gamache, 
one of the Commission’s witnesses; in its decision, the 
Tribunal had noted this witness’ testimony that the 
complainant had a 50 per cent plus one chance of 
suffering a relapse. The relapse statistic was absent from 


the witness’ medical report, but there was no reason 


for the Tribunal to attach significance to its absence. 
The Tribunal’s decision was upheld. 


Tribunal Rulings on Motions, Objections and 
Preliminary Matters 


In addition to the 11 decisions rendered on the merits 
of discrimination complaints, the Tribunal also issued 
37 rulings (with reasons) dealing with procedural, 
evidentiary, jurisdictional or remedial issues. This can 

be viewed as a resumption of the upward trend observed 
over the past several years, that had leveled off somewhat 


last year. 


Among the issues addressed in the 2005 rulings was a 
request for the Tribunal to fund the translation of a 
hearing into a language other than English or French, 
the privilege and relevance attaching to disclosure 
documents and several aspects of the law in relation 


to expert evidence. 


Certain trends emerge in respect of 2005. One observes 
that issues surrounding the making and implementation 
of remedial orders were addressed several times, as was 
the Tribunal's ability to amend a complaint. The ratio of 
rulings to decisions on the merits has swung more toward 
the former form of disposition. In 2004, the Tribunal 
issued 16 decisions on the merits and 24 rulings. The 37 
rulings issued by the Tribunal in 2005 include eight 
rulings that deal with remedial questions (which go to the 
core of the Tribunal’s mandate) and two rulings which, 
although did not deal with the merits of the complaint, 


put an end summarily to the Tribunal inquiry. 
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Reviews of Tribunal Rulings by the Supreme 
Court and the Federal Court 


Vaid v. House of Commons and Parent 2005 
SCC 30 (McLachlin C.J., Major, Bastarache, 
Binnie, LeBel, Deschamps, Fish, Abella and 
Charron JJA.) 


The complainant alleged his race, colour, and national 
or ethnic origin had played a role in the respondents 
decision to refuse to continue to employ him as a 
chauffeur. He also alleged harassment on these same 
grounds of discrimination. The respondents challenged 
the Tribunal’s jurisdiction to hear the complaint, claiming 
that the power to manage and dismiss employees was 
immune from review under the CHRA by virtue of the 
doctrine of Parliamentary Privilege. The respondents 
also asserted that the Tribunal’s jurisdiction was ousted 
by the Parliamentary Employment and Staff Relations 

Act (PESRA). The Tribunal rejected the respondent's 
arguments, as did the Federal Court (Trial Division) and 
the Federal Court of Appeal. The Supreme Court refused 
to find that the management of all employees of the 
House of Commons is so closely and directly connected 
with proceedings in Parliament that intervention by 

the courts in any circumstances would interfere with 
Parliament's sovereignty, or prevent its members from 
discharging their functions. While immunity from review 
by the courts would most certainly exist in regard to 
some parliamentary employees, the respondents had 
only argued in favour of the broadest possible immunity, 
and this argument had to be rejected. The Court then 
noted, however, that the human rights complaint, while 
alleging discrimination, was essentially grounded in the 
employment text. The PESRA permitted employees 
who alleged discrimination to file a grievance and obtain 
substantive relief. Parliament had expressed its intent 

in PESRA that grievances of employees covered by that 
statute were to be dealt with exclusively under that 
statute. The application of the CHRA to the dispute at 
issue would have been clearly duplicative, and contrary 


to Parliament's intent. 
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Canada (A.G.) v. Brown 2005 FC 1683 
(Hansen J.) 


The Tribunal had ruled that it had the authority to 
order the respondent to compensate the successful 
complainant in a case for the costs she incurred 
in retaining a non-lawyer to represent her at the 


Tribunal hearing. 


The Federal Court disagreed, and, on judicial review, 
set aside the Tribunal’s ruling. It was not necessary to 
decide the issue of the Tribunal’s jurisdiction to award 
hearing costs generally. Nor did the Court squarely 
decide whether a party to a Tribunal hearing may 

be represented by a non-lawyer. What it did decide, 
however, was that the Tribunal could not order 
compensation for the cost of representation by a 
non-lawyer, since this would conflict with the Legal 
Profession Act of British Columbia, which clearly 
prohibited non-lawyers from appearing as counsel 


or advocate for a fee. 


Pay Equity Update 


In 1999, the Government of Canada announced its 
intention to conduct a review of section 11 of the 
Canadian Human Rights Act, "with a view to ensuring 
clarity in the way pay equity is implemented in the 
modern workforce." In 2004, the Pay Equity Task 
Force published its final report, Pay Equity: A New 
Approach to a Fundamental Right (available at 
http://www.justice.gc.ca/en/payeqsal/index.html). 
The Tribunal will await the Government's reaction 


to this Report. 


In 2005, hearings continued in the Canadian Telephone 
Employees’ Association (CTEA) et al. v. Bell Canada 
pay equity case. The CTEA settled, and then withdrew, 
its complaint against Bell Canada in October 2002. 
The complaints of the Communications, Energy and 


Pp a = 2 % . 
Paperworkers Union of Canada and Femmes-Action are 


continuing. On June 26, 2003, the Supreme Court 
dismissed Bell Canada's appeal in regard to the Tribunals 
independence and impartiality, allowing hearings to 
proceed. The Tribunal sat 55 hearing days in 2005, 

for a total of 292 days since hearings began in this case 


in 1998. 


Hearings began in 1992 in the Public Service Alliance of 
Canada (PSAC) v. Canada Post Corporation pay equity 
case, for a total of 414 days. Written final submissions 
were completed early in 2004. Final arguments were 
heard in spring and early summer 2004. A final decision 


(summarized above) was released by the Tribunal in 2005. 


Four new pay equity cases were referred to the Tribunal 
under s.11 of the Act in 2004, one of which has settled 


between the parties. Case conferences have been held with 


the parties in the three remaining cases, one of which is 
scheduled for hearing in 2006. Another new pay equity 


case was referred to the Tribunal in 2005. Dates for initial 


case management conferences are currently being fixed by 
the Tribunal. 


Employment Equity 


In 1996, the Tribunal's responsibilities were expanded 
to include the adjudication of complaints under the 
Employment Equity Act, which applies to all federal 


government departments and to federally-regulated 


private sector employers with more than 100 employees. 
Employment Equity Review Tribunals are created as 
needed from members of the Tribunal. Since the first 
appointment of such a tribunal in 2000, only seven other 
applications have been received. No new applications 
have been made since 2003. To date, there are no 

cases open and no hearings have been held, given that 
the parties have reached settlements before hearings 


commenced. 


MANAGEMENT AND ACCOUNTABILITY 


The Tribunal is committed to making progress in all areas of the federal government’s Management 


Accountability Framework. 


Although the Canadian Human Rights Tribunal is small in size, it nevertheless remains fully accountable for the 
delivery of results for Canadians and the adjudication of complaints of discrimination, with due regard for efficiency, 


effectiveness, probity and public service values. 


In 2005, the Tribunal completed the development of a 
results-based management accountability framework, 
which comprises targets, indicators and risk management 
practices that will assist the Tribunal in monitoring 
progress toward achieving its goal of conducting hearings 
in an effective and efficient manner. This also serves as 

a tool for reinforcing the stewardship, governance and 
strategic directions, and people and performance 
measurement areas of the government’s Management 


Accountability Framework. 


In consultation with the federal central agencies, as 

well as with representatives from other like-sized 
tribunals and agencies, with the represented unions 

and within the Tribunal itself, the Tribunal has developed 
and implemented human resource management policies 
that will serve to reinforce the Tribunal’s progress 
toward modernization of human resources management. 
Decisions taken regarding staffing and human resources 
management are made at committee levels within 

the Tribunal, and recorded. These initiatives form a 
solid foundation for enabling advancements in the 
accountability areas of learning, innovation and change 


management at the Tribunal. 


Initiatives have also been taken within the Tribunal, 


through verbal and electronic means, as well as through 


records of decisions taken by committees, to heighten 
understanding and awareness of diversity, linguistic 
duality and the interconnection between our public 
service values and the Tribunal’s obligations for delivering 


results for Canadians. 


Guidelines for the new public service employment 
appointment process, disclosure and recourse policies 
were put in place in 2005. The Tribunal has been engaged 
with central agencies and a network of small departments 


to begin development of an internal audit capacity. 


Accountability for performance has been established 
through the Tribunal’s Report to Parliament on Plans and 
Priorities, which articulates the corporate business plan, 

as well as through the performance accountability 
framework, which establishes individual performance 
expectations in relation to the Tribunal’s mandate. 
Accountability is also strengthened through yearly sectoral 
reports to the central agencies in a number of areas, such 
as official languages, staffing, classification, disclosure, 


employment equity and communications. 


In 2005, the Tribunal also set about modernizing, 
standardizing and harmonizing its computer systems. 
These consolidations have generated a solid platform 
for greater efficiencies to be realized in data source 


capacity, security and reporting. The Tribunal also 
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participated in, and contributed to, the federal 
government’ initiative for the achievement of multi-year 
procurement savings, and forged new partnerships with 


other departments and agencies to offset its limited 


resource capacity in several areas, 
including policy development, 
security clearances, human resource 
management, accommodations, 


access to information and privacy. 


The Tribunal’s mandate comprises 
a single program: the adjudication 
of complaints of discrimination. 
Combined with the Tribunal’s 
small size (26 full-time 
equivalents), this highly operational 


focus poses difficult constraints for 


providing staff with learning and development 
opportunities. The Tribunal is, nevertheless, committed 


to fostering a continuous learning environment. 


a 


“The Tribunal’s mandate 
comprises a single 
program: the adjudication 
of complaints of 


discrimination.” 


Opportunities for development were created in 2005 
through assignments, committee work, project sharing 
and other positive work exchanges and engagements. 


Communication and involvement within a network of 


other small agencies has been 
enhanced to help realize further 
opportunities. Plans were also 
put in place in 2005 to develop a 
more formalized human resources 
plan for the Tribunal, one that 
will articulate a learning 


framework for the organization. 


In 2005, the Tribunal also put in 
place plans for modernizing the 


management of our corporate 


information, records and documents. 
Privacy and security issues have been included in this 
initiative in line with the government's Management of 


Government Information policy. 
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Appendix 2: 
An Overview of the 
Hearing Process 


Referral by the Canadian 
Human Rights Commission 


To refer a case to the Tribunal, the Chief Commissioner 
of the Canadian Human Rights Commission sends a 
letter to the Chairperson of the Tribunal asking the 
Chairperson to institute an inquiry into the complaint. 
The Tribunal receives only the complaint form and the 


addresses of the parties. 


Within two weeks of the date of the request, a letter is 
sent to the parties offering the mediation services of the 
Tribunal. If mediation is declined, or occurs but fails to 
achieve settlement of the complaint, a case management 
conference call is convened within two weeks, where a 
Tribunal member begins discussion with the parties to 
schedule disclosure and hearing dates, and guides the 


parties in responding to any specific pre-hearing issues. 


Hearings 


The Chairperson assigns one or three members from 
the Tribunal to hear and decide a case. Additional case 
management conferences are held to help resolve 
preliminary issues that may relate to jurisdictional, 
procedural or evidentiary matters. Hearings are open 

to the public. During the hearing, all parties are given 
ample opportunity to present their case. This includes 
the presentation of evidence and legal arguments. In some 
cases, the Commission participates by leading evidence 
and presenting arguments before the Tribunal intending 
to prove that the respondent named in the complaint 
has contravened the Act. All witnesses are subject to 


cross-examination from the opposing side. 


The average hearing lasts from five to ten days. Hearings 


are normally held in the city or town where the complaint 


originated. The panel sits in judgment, deciding the case 
impartially. After hearing the evidence and interpreting 
the law, the panel determines whether a discriminatory 
practice has occurred within the meaning of the Act. 

At the conclusion of the hearing process, the members 
of the panel normally reserve their decision and issue a 
written decision to the parties and the public within four 
months. If the panel concludes that a discriminatory 
practice has occurred, it issues an order to the respondent 


setting out the remedies. 


Appeals 


All parties have the right to seek judicial review of any 
Tribunal decision by the Federal Court. The Federal 
Court holds a hearing with the parties to hear legal 
arguments on the validity of the Tribunal’s decision and 
its procedures. The Tribunal does not participate in the 
Federal Court's proceedings. The case is heard by a single 
judge who renders a judgment either upholding or setting 
aside the Tribunal's decision. If the decision is set aside, 
the judge may refer the case back to the Tribunal for 


reconsideration in light of the Court's findings of error. 


Any of the parties has the right to request that the 
Federal Court of Appeal review the decision of the 
Federal Court judge. The parties, once again, present legal 
arguments, this time before three judges. The Court of 
Appeal reviews the Federal Court's decision, while also 


considering the original decision of the Tribunal. 


Any of the parties can seek leave to appeal the Federal 
Court of Appeal's decision to the Supreme Court of 
Canada. If the Supreme Court deems the case to be 

of public importance, it may hear an appeal of the 
judgment. After hearing arguments, the Supreme Court 


issues a final judgment on the case. 
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Full Time Members 
Pe 


J. Grant Sinclair, Q.C. 
Chairperson 


A member of the former Human Rights Tribunal Panel 
from 1989 to 1997, J. Grant Sinclair was appointed 
Vice-Chairperson of the Canadian Human Rights 
Tribunal in 1998 and Chairperson in 2004. Mr. Sinclair 
has taught constitutional law, human rights, and 
administrative law at Queen's University and Osgoode 
Hall, and has served as an advisor to the Human Rights 
Law Section of the Department of Justice on issues arising 
out of the Canadian Charter of Rights and Freedoms. 

He has acted on behalf of the Attorney General of 
Canada and other federal departments in numerous 
Charter cases, and has practised law for more than 


20 years. 


Athanasios D. Hadjis 


Athanasios Hadjis obtained degrees in civil law and 
common law from McGill University in 1986, and was 
called to the Quebec Bar in 1987. Until he became a 
full-time member, he practised law in Montreal at the 
firm of Hadjis & Feng, specializing in civil, commercial, 
corporate and administrative law. A member of the 
Human Rights Tribunal Panel from 1995 to 1998, 

Mr. Hadjis was appointed in 1998 as a part-time 
member of the Canadian Human Rights Tribunal. 

He became a full-time member in 2002 and was 


appointed Vice-Chairperson of the Tribunal in 2005. 


- ona range of topics in his areas of expertise. | 


Paul Groarke 


A member of the Tribunal since 1995, Dr. Paul Groarke 
became a full-time member in 2002. Since being 
admitted to the Alberta Bar in 1981, he has acted in a 
variety of criminal, civil and appellate matters. Currently 
on leave of absence from St. Thomas University in 
Fredericton, New Brunswick, Dr. Groarke is an Assistant 
Professor in the Department of Criminology and 
Criminal Justice. He has had a long-standing interest 

in human rights issues in the international arena and 


has authored numerous articles, publications and reports 


Karen Jensen 


Karen Jensen was appointed a full-time member of the 
Tribunal in 2005. Ms. Jensen was called to the bar of 
Ontario in 1994 and holds a Bachelor of Arts from the 
University of Winnipeg, a Masters degree in Psychology 
from the University of Toronto and a Bachelor of Laws 
from the University of Western Ontario. After serving as a 
law clerk to former Justice Peter C. Cory of the Supreme 
Court of Canada, Ms. Jensen joined the firm of Raven, 
Cameron, Allen, Ballantyne & Yazbeck, LLP in Ottawa, 
where she practised labour and human rights law. 

She has also worked for the Canadian Human Rights 
Commission, the Canada Labour Relations Board, the 
Canadian International Trade Tribunal and the provincial 
government of Quebec. Ms. Jensen has published and 
presented papers on human rights issues in a number 


of fora and has won various academic awards and 


scholarships. 


Part- Time Members 


Pierre Deschamps 


Quebec ; 


Pierre Deschamps graduated from McGill University 
with a BCL in 1975 after obtaining a Bachelor of Arts 

in theology at the Université de Montréal in 1972. He is 
an Assistant Professor in the Faculty of Law at McGill 
University as well as an Assistant Lecturer at the Faculty 
of Continuing Education. Mr. Deschamps was appointed 
to a three-year term as a part-time member of the 
Tribunal in 1999, and reappointed to three-year terms 

in 2002 and 2005. 


Michel Doucet 


New Brunswick 


Michel Doucet was appointed to the Tribunal as a part- 
time member in 2002 and reappointed to a five-year term 
in 2005. He obtained a degree in political science from 
the Université de Moncton and a law degree (common 
law program) from the University of Ottawa. He acquired 
his LL.M. from Cambridge University in England. 

Mr. Doucet teaches at the Law School at the Université 
de Moncton and is an Associate with the Atlantic Canada 


law firm of Patterson Palmer. 


Julie Lloyd 
Alberta 


Julie Lloyd was appointed in 2005 to a three-year term 

as a part-time member of the Tribunal. She received her 
LL.B. from the University of Alberta in 1991, and was 
called to the Alberta Bar in 1992. Ms. Lloyd carries on 

a general private practice in Edmonton, and her areas 

of practice include constitutional, administrative and 
human rights law. She teaches human rights as a sessional 


instructor at the University of Alberta Faculty of Law, 
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has spoken widely to legal and non-legal audiences, 

and has written numerous articles for both lay and legal 
publications on human rights issues. Ms. Lloyd received 
numerous awards including the Queen's Golden Jubilee 


Award for volunteerism in 2003. 


Kathleen Cahill 
Quebec 


Kathleen Cahill was appointed in 2005 to a 

three-year term as a part-time member of the Tribunal. 
She graduated in law from the University of Ottawa 
(Civil Law Program). Ms. Cahill was called to the Quebec 
Bar in 1986. She practices law in the private sector, 
principally in the fields of labour and administrative law. 
Ms. Cahill has appeared before various tribunals and has 
given conferences on topics relating to her work. She has 
served as an instructor in labour law at the Université de 
Montréal. From 1986 to 1988, Ms. Cahill practiced law 
at the firm of Jutras & Associates, and then, from 1988 to 
2000, with the law firm of Melancon, Marceau, Grenier 


& Sciortino. 


Marilou McPhedran 


Ontario 


Marilou McPhedran was appointed in 2005 to a 
two-year term as a part-time member of the Tribunal. 
She holds Bachelor and Master degrees in law from 
Osgoode Hall Law School in Ontario, a Doctorate of Law 
(honoris causa) from the University of Winnipeg, and has 
been a member of the Order of Canada since 1985, in 
recognition of her leadership in the grassroots campaign 
to strengthen protections in the Constitution of Canada 
through Section 15 on general equality rights and Section 
28 on sex equality rights of the Canadian Charter of 
Rights and Freedoms. A 2003 recipient of the Governor 
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General's medal to commemorate the Persons Case, she 

is a co-founder of several non-governmental organizations 
that focus on galvanizing systemic changes to promote 
human rights. As the founder of the International 
Women's Rights Project, now based at the University of 
Victoria Centre for Global Studies, Dr. McPhedran has 
designed and directed interdisciplinary research, including 
a ten country pilot study to assess the impact of the 
CEDAW - the Convention on the Elimination of all 
forms of Discrimination Against Women. Dr. McPhedran 
has written for a number of journals, co-authored the 
textbook Preventing Sexual Abuse - a Legal Guide for 
Health Professionals, published in 2004, and for more 
than 25 years has provided strategic counsel in health 

and human rights to national and international agencies 


in the private and public sectors. 


Maureen Maloney 
British Columbia 


Maureen Maloney was appointed in 2005 to a two-year 
term as a part-time member of the Tribunal. She joined 
the Institute for Dispute Resolution at the University of 


Victoria in January 2000 and is currently the Director 


and the Lam Chair of Law and Public Policy. From 1993 
to 2000, Professor Maloney served as Deputy Minister in 
the provincial government of British Columbia, including 
a term as Deputy Attorney General of the province of 
British Columbia from 1997 to 2000. Prior to her work 
with the provincial government, Professor Maloney served 
as Dean of Law at the University of Victoria. She has 
published and lectured extensively in the areas of tax law, 
tax policy, women and the law, and aspects of the law 

on disadvantaged groups. Her current teaching and 
research interests are in the areas of dispute resolution, 
international human rights law, the administration of 
justice and restorative justice. She is a former board 
member of the Canadian Human Rights Foundation 

and the International Centre for Criminal Law Reform 
and Criminal Justice Policy and has been a governor of 
the Law Foundation of British Columbia, president of 


the Canadian Council of Law Deans and co-chair of the 


Federal-Provincial-Territorial Deputies of Justice meetings. 


Professor Maloney also served as a board member of the 
Need Crisis Centre and an executive committee member 
of Lawyers for Social Responsibility. In addition, she has 
been involved in justice, dispute resolution and human 


rights projects in Brazil, South Africa, China, Cambodia, 


Indonesia, Thailand and Guatemala. 


The Registry of the Canadian Human Rights Tribunal provides administrative, organizational and operational support 
to the Tribunal, planning and arranging hearings, providing research assistance and acting as liaison between the 
parties and tribunal members. 


Registrar 
Gregory M. Smith 


Special Advisor to the Registrar 


Bernard Fournier 


Executive Assistant to Chairperson 


Louise Campeau-Morrissette 


Manager, Registry Operations 
Gwen Zappa 


Registry Officers 
Nicole Bacon 
Linda Barber 

Diane Desormeaux 
Carol Ann Hartung 
Line Joyal 

Holly Lemoine 
Roch Levac 


Mediation and Hearings Coordinators 
Francine Desjardins-Gibson 


Natalie Jeréme 


Counsel 
Greg Miller 


Chief, Financial Services 
Doreen Dyet 


Analyst, Financial Services 
Nancy Hodgson-Grey 


Chief, Corporate Services 
Marilyn Burke 


Human Resources Coordinator 
Karen Hatherall 


Senior Administrative Assistant 
Thérése Roy 


Administrative Assistant 


Jacquelin Barrette 


Chief, Information Technology Services 
Julie Sibbald/Raymond Pilon 


Information Support Specialist 
Alain Richard 
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Canadian Human Rights Tribunal 


160 Elgin Street 

11th Floor 

Ottawa, Ontario 

KIA 1J4 

Tel: (613) 995-1707 

Fax: (613) 995-3484 

E-mail: registrar@chrt-tcdp.gc.ca 


Web site: www.chrt-tcdp.gc.ca 
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Publicatic 


exist in our society through the fair and 


equitable adjudication of human 
_ rights cases that are brought before the Tribunal. 


Canada 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Created by Parliament in 1977, the Canadian Human 

Rights Tribunal is a quasi-judicial body that adjudicates com- 
plaints of discrimination referred to it by the Canadian 
Human Rights Commission and determines whether the 
activities complained of violate the Canadian Human Rights 
Act (CHRA). The Tribunal has a statutory mandate to apply 
the CHRA based on the evidence presented and on current 


case law. 


The purpose of the Act is to protect individual Canadians 
from discrimination and to promote equality of opportunity. 
The Act applies to all undertakings within federal jurisdiction, 
such as federal government departments and agencies, Crown 
corporations, chartered banks, airlines, telecommunications 
and broadcasting organizations, and shipping and inter- 
provincial trucking companies. Complaints may relate to 
discrimination in employment or in the provision of goods, 
services, facilities or accommodation that are customarily 
available to the general public. Complaints may also relate 

to the telecommunication of hate messages. The CHRA pro- 
hibits discrimination on the basis of race, national or ethnic 
origin, colour, religion, age, sex, marital status, family status, 
sexual orientation, disability and conviction for which a par- 
don has been granted. Complaints of discrimination based on 
sex include allegations of wage disparity between men and 
women performing work of equal value in the 


same establishment. 


‘the facts of each case and the current law. As such, it may 


In 1996, the Tribunal’s responsibilities were expanded 

to include the adjudication of complaints under the 
Employment Equity Act, which applies to federal government 
employees and to federally regulated private sector employers 
with more than 100 employees. Employment Equity Review 


Tribunals are assembled as needed from the members of the 


Canadian Human Rights Tribunal. 


The Tribunal is not a policy-making body. Its sole purpose 


is to hear and adjudicate cases of discrimination, based on 


only deal with cases referred to it by the Commission. The 
Tribunal cannot create its own caseload; it cannot lobby 

or attempt to influence or adjust the government's or the 
Commission's agendas, other than by its decisions on cases; 
and it cannot take sides on human rights issues. In addition, 
its process must be fair and efficient, without being seen as 
a rush to complete the adjudicative process. Unreasonable 
delay is not acceptable, but neither is speed for the sake of 
expediency. In this, the Tribunal must find balance. Human 
rights, both for the individual and the respondents — and 
for Canadians as a whole — are too important to forgo an 


equitable and accessible process. 


- 


Message from the Chairperson 


The number of complaints referred by the Canadian Human Rights Commission for inquiry by the Tribunal decreased 
slightly again in 2006 from the record highs we experienced in 2003 and 2004. 


One issue that has seriously challenged the Tribunal over the past few years has been the significant number of parties 
appearing before us without legal representation. These complainants are often people of modest means who are unable 

to afford legal representation. In 2005, the Tribunal developed a new system of case management to address this issue. 

The new system requires that a teleconference be conducted at a very early stage in the inquiry process by a member of 
the Tribunal with all the parties and their counsel present. During the teleconference, the member explains the Tribunal’s 
pre-hearing and hearing processes and what is required from the parties. The member also sets time frames, in consultation 
with the parties, for document and witness disclosure and hearing dates. In addition to explaining the Tribunal’s hearing 


process, case management is designed to ensure that complaints are heard and decided without undue delay. 


In 2007 the Tribunal will continue to monitor its case management process. We are also planning further enhancements to 
our automated case management system, called the Tribunal Toolkit, which was installed in 2005 to enhance information 
retrieval efficiency and data integrity. As well, the Tribunal will be working toward achieving certification in accordance 


with the new government's Management of Information Security initiative. 


The Tribunal remains well positioned to continue to offer Canadians a full, fair, efficient and timely hearing process. 


am 


J. Grant Sinclair 
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The very high volume of complaints received by the Tribunal during the 2003-2005 period continued to affect the 
Tribunal’s workload in 2006. Despite our very small size and limited resources, the Tribunal has nevertheless been 
able to avoid a backlog by actively engaging parties to complaints through a case management process that was 


introduced in 2005. 


How Are We Doing? 


The Tribunal’s mission is to better ensure that Canadians 
have equal access to the opportunities that exist in our 
society through fair and equitable adjudication of the 
human rights cases brought before it. Pursuit of that goal 
requires that the determination of human rights disputes 
be made by the Tribunal in a timely, well-reasoned 
manner that is consistent with the law. The Tribunal 
remarked in its 2005 report that it had continued its 
focus on these objectives even while handling a record- 
high caseload, where issues continued to be increasingly 
complex and many parties before the Tribunal were 
without expert legal representation. Although the 
Tribunal began to receive fewer case referrals in 2005, 
both the complexity of these cases and the lack of legal 
representation for complainants continued to present 


significant challenges for the Tribunal in 2006. 


To address these challenges, the Tribunal introduced a 

new way of managing its caseload in 2005. At key stages 
throughout the pre-hearing process, a Tribunal member 
now conducts conference calls with the parties to ensure 


that the inquiry process unfolds efficiently without undue 


delay. The member helps the parties understand what they 


need to do to prepare for the hearing and sets deadlines 
for meeting these obligations. Early intervention by an 
experienced Tribunal member also helps the parties focus 


on the issues that must be addressed to substantiate or 


refute the complaint. This early intervention by the 
Tribunal member also helps resolve key preliminary 
issues that might otherwise create delays or inefficiencies 


at the hearing. 


Anecdotal evidence from the first 12 months of 
implementation indicate that the new case management 
model is making Tribunal proceedings more efficient and 
enabling the parties to arrive at hearings better informed 


and better prepared. 


New technologies have also contributed to the more 
efficient management of Tribunal cases. In 2005 the 
Tribunal installed new software to automate document 
recording and data retrieval. The new technology 

proved itself highly useful in 2006, not only for retrieving 
information, but also for safeguarding the security and 
integrity of the Tribunal’s official record. In 2006 the 
Tribunal continued to research other automation 
technologies, including automatically converting fax 
transmissions to electronic files as part of a case record 
and digital voice recording software that could eventually 
be integrated with the Tribunal’s automated case 
management system. These technologies would lower 
administrative costs, contribute to further efficiencies 


and ultimately provide better results for Canadians. 
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Tribunal Membership The Tribunal’s Chairperson had served as Vice- 


; a Chairperson until 2004 and its current Vice-Chairperson 
The Tribunal’s membership in 2006 consisted of a ; 
i. : had earlier been a full-time member of the Tribunal. This 
Chairperson, Vice-Chairperson, two full-time members See + 
continuity of composition has been of considerable value 
and seven part-time members representing various = Pe en ao ee 
in helping the Tribunal cope with its exceptionally hea 

geographical areas of Canada (see Appendix 3). This ee ; P : “P ine 
: ; workload occasioned by the continued high volume of 
includes two new part-time members appointed in 2006. 
complex new cases. 


TABLE 1 New Case Files Opened, 1996-2006 


1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 Totals 


Human Rights 15 23 22 37 70 83 55 | 0. 139 | 99 70 743 
Tribunals/Panels Ais ones ge as nae ie on 


Employment Equity 0 0 0 FeO 4 fe OF nee 2 oe 0 10 
Review Tribunals | 


re ee oe rene 


Totals 15 23 22 37 74 87 55 130 141 99 70 753 


Note: In accordance with the provisions of the Canadian Human Rights Act, the number of case files opened by the Canadian Human 
Rights Tribunal is determined by the number of complaints referred by the Canadian Human Rights Commission. 


‘ 


Vigorous advocacy and the growing complexity of cases in recent years have made the Tribunal’s inquiry process 
more labour-intensive, time-consuming and expensive. The Tribunal is nevertheless committed to reducing to 
12 months the time it takes to complete most new cases and is actively seeking new ways to improve its efficiency. 


Workload Issues 


Although its caseload is decreasing, the volume of work 
in 2006 continued to strain the Tribunal’s resources. The 
Tribunal opened fewer new cases in 2006 than it had in 
2005 — 70 compared with 99 — and fewer still than 

the 130 cases it opened in 2003 and the 139 cases opened 
in 2004, when those referrals reached historical highs 

(see Table 1). Based on projections from the Canadian 
Human Rights Commission, the Tribunal expects to 


open between 50 and 60 new case files in 2007. 


In 2005 the Tribunal suspended its practice of setting 
hearing dates at the outset of each inquiry and began 
instead to fix those dates later in the inquiry process — 
after the parties had finished exchanging documents and 
had agreed to the issues to be determined, the evidence to 
be put forward and the witnesses to be called. Setting the 
hearing dates at the end of the pre-hearing stage allows 
the parties to deal with issues that do not have to be part 
of the hearing itself, resulting in a decrease in the number 
of Tribunal hearing days, from 242 in 2004 to 169 in 
2005. In 2006 Tribunal hearing days rose to 195. The 
Tribunal also sat a further 59 days for mediations in 
2006, compared with 50 days in 2005 and 57 days 

in 2004. Tribunal members conducted 229 case 
management conference calls with the parties or their 
representatives in 2006, a 41-per cent increase over the 


162 conference calls they conducted in 2005. 


At date of publication, 100 case files remain active, 
compared with 147 at the same time last year. Although 
this figure is high in historical terms, it does not constitute 
a backlog of cases awaiting processing. Rather, it reflects 
the growing complexity of Tribunal cases and the 


unusually high volume of complaint referrals since 2003. 


Litigation has changed significantly over the past 25 years, 
especially in recent years, not just at the Tribunal, but 

in all areas of civil litigation. When the Tribunal began 
holding hearings under the Canadian Human Rights Act 

in 1979, the style of advocacy was markedly different. In 
those days a panel would be appointed to hear a complaint 
and the inquiry would commence promptly after minimal 
pre-hearing procedures. The inquiry itself would be brief 
(often lasting less than a week) and all issues would be 


dealt with during the hearing on the merits. 


Today’s hearings are far more adversarial, and the hearing 
process is punctuated with procedural motions and 
preliminary objections. For example, in 2004 the Tribunal 
rendered 24 formal rulings on motions, compared with 

16 decisions on the merits of complaints. Although the 
number of formal rulings grew to 37 in 2005, the number 
of decisions dropped to 11. In 2006, the number of 
rulings climbed again, to 44, and the Tribunal rendered 

13 decisions on the merits. Meanwhile, there has also been 
a growing need for Tribunal members to provide verbal 


directions and instructions during the inquiry process. 
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As noted in previous annual reports, the Tribunal 
attempts to minimize the impact of these disruptions 

in several ways. The Tribunal has developed Rules of 
Procedure that set out clear expectations for disclosure 
and the Tribunal’s new case management system, in place 
since 2005, helps parties identify and resolve disclosure 
disputes early on and offers guidance on how to 


streamline the presentation of their case at hearing. 


Timeliness of the Hearing Process 


Since January 1998, the Tribunal has been committed to 
reducing to 12 months, in at least 80 per cent of cases, 
the time between the date of referral and the completion 
of the case. Cases completed include those that have 
been settled, whether through mediation or otherwise, 


discontinued, or heard and decided by a Tribunal member. 


When the Tribunal’s caseload increased, so did the average 
time to complete a case. Case files opened in 2002 were 
completed in an average of 208 days; this rose to 238 days 
in 2004. About 77 per cent of 2004 case referrals were 
completed in less than 12 months, and 86 per cent were 
completed by the end of 2006. As the number of new cases 
began to drop, the average number of days to complete 

a case also dropped, to 195 in 2005, with 81 per cent 
completed in less than 12 months from the time of referral. 
To date, the Tribunal has closed 70 per cent of its 2005 
cases. For cases opened in 2006, the average time to 
completion was 110 days, but 68 per cent of those 


cases remained open at year’s end. 


Most cases are settled without the need for a hearing. 
However, cases that require a full hearing and decision take 
longer than those that don’t; the average time to close such 
a case in 2001 was 384 days, with six cases requiring more 
than one year to finalize. By 2002 the average duration of 
cases requiring a full hearing and decision had dropped to 
272 days, and no case took more than a year to complete. 
In 2003 the average rose to 425 days, with more than half 
such cases requiring longer than a year to complete. Of the 


cases that proceeded beyond the one-year target in 2003, 


delays were mostly in response to requests from the parties: 


or were the subject of Federal Court proceedings. In 2004 
the average time to close a case requiring a hearing and 
decision rose to 486 days. In 2005 it dropped again to 
427 days, and most such cases exceeded the one-year 
target. Statistics on files opened in 2006 were not 


available at time of publication. 


Since 2002 it has been taking longer for a Tribunal case 
to make its way to hearing. In 2002 the average duration 
between referral to the Tribunal and the first day of 
hearing was 168. By 2003 that figure had increased to 
232 days, and in 2004 the figure rose to 279. Cases 
opened in 2005 took an average of 305 days to proceed 
to hearing. In 2006 the average time lapse between 
referral and the start of hearing dropped to 274 days, 
but many of the files opened in 2006 remain pending. 


The increase in time to reach a full hearing and decision 
is a function of the Tribunal’s greater efforts at the pre- 
hearing stage. The Tribunal process must be fair and 
efficient, without being seen as a rush to complete the 
adjudicative process. In particular, case Management 
conferences with the parties take time (see Case 
Management later in this section). Another significant 
factor contributing to the longer duration of cases overall 
is the labour-intensive nature of well-reasoned decisions, 
especially as complaints grow increasingly complex 

(see Timeliness of Rendering Decisions and Tribunal 
Settlements and Mediations later in this section). As 

the Tribunal’s case management process becomes more 
efficient and human rights jurisprudence evolves, the 
Tribunal hopes to shorten completion times for cases 


requiring a full hearing and decision. 


As mentioned above, the pre-hearing phase of cases is 
becoming increasingly litigious. The Tribunal nevertheless 
continued in 2006 to be able to meet the dates for hearing 
that are of earliest convenience to the parties and has also 
adopted a case management model, discussed later in this 
report, as a means for helping to ensure the effectiveness 


of the adjudication process is not diminished. 


Timeliness of Rendering Decisions 


Since 1998 the Tribunal has sought to reduce the time it 
takes to render a decision once the hearing is completed. 
Its objective has been to issue a decision no later than four 
months from the last day of hearing in at least 90 per cent 


of cases. 


In 2006 it took an average of 199 days to render a 
Tribunal decision, and only 4 of the year’s 13 decisions 
met the four-month target. In fact, it has been taking the 
Tribunal longer and longer to render it decisions. In 
2003, for example, decisions took an average of 84 days 
from the final day of hearing. In 2004 that number grew 
to 121 days. Although this was only slightly longer than 
the four-month target, half the year’s decisions surpassed 
the Tribunal’s target. In 2005 the parties waited longer for 
Tribunal decisions — 191 days on average — with less 
than half of all decisions rendered within four months. 
The 200-per cent increase in new cases received by the 
Tribunal in 2003 and 2004 has continued to influence 
the Tribunal’s workload in 2006 despite the decline in 


case referrals since that time (see Table 1). In addition, 
the greater complexity of cases, the vigorous advocacy 
now being seen at inquiries and the significant amount 
of time spent by Tribunal members participating in case 
conferences with the parties (i.e., case management) to 
resolve pre-hearing issues has also added significantly to 
Tribunal workloads. Nevertheless, the Tribunal remains 
committed to striving for the earliest possible disposition 
of cases. We also expect that active case management, 

by helping the parties determine with greater precision 
which issues must be decided by the Tribunal at hearing, 
will yield major process improvements by reducing the 


number of issues to be decided. 


Tribunal Settlements and Mediations 


Of the case files that were opened in 2003 and 2004 and 
that went to mediation by a Tribunal member, settlements 
were reached in about 64 per cent of cases. In 2005 the 
Tribunal’s mediation success rate rose to 87 per cent 

(29 cases out of 33). So far 59 per cent of cases referred 


for mediation in 2006 have reached settlement, but 


TABLE 2 Average Days to Complete Cases, 1997 to 2006 


1997 1998 1999 2000 2001 2002 2003 2004 2005 2006* 


From date of referral from the 
Canadian Human Rights Commission 


To mediate a case a 


To settle a case 152 : 245 


232 230 202 150 211 196 86 74 


a eases SN si ESR SS PSSST PS rc 2 ee en NPR TIE em RE NE TI a SE NS A, 


To first day of hearing 93 280 73 213 293 168 #=#$%232 279 #305 £274 
a ee ee 
For decision to be released from | 75 103 128 164 84 89 84 121 191 199 


end of hearing 


Average processing time to close case 260 252 272 272 244 208 236 238 #195 110 
* Note: There are still many open files from 2006; this will change the averages for that year. 
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several files opened late in the year are still in the early 
stages of inquiry, and the settlement rate for cases opened 


in 2006 is expected to improve as these cases conclude. 


Anecdotal evidence suggests that the continuity of 
experienced Tribunal members is contributing greatly to 
the success of our mediation process. As noted, however, 
as human rights law evolves, the issues that arise at 
mediation discussions become increasingly complex. 
Moreover, certain types of complaints, such as those 
alleging the communication of hate messages and those 
alleging unequal wages between men and women for 
work of equal value, are especially adversarial and complex 
and are not prone to settlement. The Tribunal received 

17 such case files in 2005 and 4 more in 2006. While the 
Tribunal continues to strive for a high rate of settlement, 
it is becoming evident that settlements may not be as 


readily attainable as in the past. 


See Table 2 for more information about the average number 


of days to complete cases from 1997 through 2006. 


Case Management 


The tenor of hearings before the Tribunal continues to 
be increasingly adversarial, and the hearing process is 
increasingly likely to be interrupted by motions and 
objections. Although the Tribunal developed pre-hearing 
disclosure procedures to ensure fair and orderly hearings, 
these procedures did not address the high incidence of 
missed deadlines, requests for adjournment and strong 
disagreements between the parties about the issues 

being litigated. Hearings on the merits were also longer 
and more complex than in the past, and parties were 
sometimes uncertain, or untrained, on how to focus on 
the issues requiring adjudication by the Tribunal. The 
result was longer hearings with higher costs to the parties, 


the Tribunal and the public. 


To respond to these issues, the Tribunal introduced an active 
case management process in 2005. By conducting case 


conferences with the parties at strategic points throughout 


the pre-hearing stage of the inquiry, the Tribunal plays a 
key role in guiding the parties toward a more predictable, 
streamlined and fair approach to the conduct of cases. In 
turn, the Tribunal is better able to ensure a more effective 
and efficient hearing on the merits — one that is more 


consistent with the expeditious process contemplated by 


the CHRA. 


While the Tribunal is always conscious that care must 
be taken to avoid coercion when imposing constraints, 
especially deadlines, on the parties, it nevertheless 
considers that a more proactive case management 
approach will benefit the parties through a more 
balanced and efficient use of the resources at their 
disposal. Moreover, procedural issues left unresolved 

at the pre-hearing stage can greatly hinder the parties’ 
ability to present their cases at hearing and can even 
cause serious delays. The Tribunal has therefore begun 
to examine a more interventionist approach to case 
management, one that will help the parties adhere 
more closely to their commitments. As noted in the 
Workload Issues section earlier in this report, the 
Tribunal conducted 41 per cent more case management 
conference calls in 2006 than in the previous year. 

It is anticipated that this increased attention to case 
management, which is considerably less costly than 
days at hearing, will ultimately result in greater efficiency 


and improved results. 


Keeping Parties and the Public Informed 
In 2002 the Tribunal published What Happens Next?, a 


guide that explains the entire inquiry process in non-legal 
language. ‘This was followed in 2004 with a publication 
clarifying the Tribunal’s role, explaining how it conducts 
its business, and comparing these to the mandate 

and services offered by the Canadian Human Rights 
Commission. What Happens Next? was updated in 2004 
to explain the mediation process used by the Tribunal. 

In 2006 the Tribunal completed and published a new 


edition of the guide, incorporating the Tribunal’s new 


case Management process. 


Both What Happens Next? and the Tribunal’s Mediation 
Procedures guide are available on the Tribunal website at 
http://www.chrt-tcdp.gc.ca/pdf/Procedures%20Bil%20 
Jan27-06.pdf. 


‘ 


The Tribunal continues to receive very few complaints 
about its services. Some concern has been expressed, 
however, about the availability of complete information 
on past Tribunal decisions. The Tribunal’s website 

was redesigned in 2003 to better comply with the 
Common Look and Feel standards developed as 

part of the Government On-Line initiative. Further 
enhancements to improve access to decisions and 


rulings have included a more powerful search engine, 


a decision classification system, and the on-line 
publication of decisions and rulings on the date they 
are released (see http://www.chrt-tcdp.gc.ca/tribunal 
rules_e.asp). In 2005 the Tribunal undertook another 
review of the decision and rulings data source on its 
website, completing the project in 2006 and identifying 
further service enhancements. Early in 2007, the Tribunal 
plans to replace its paper distribution of decisions and 
rulings with an Internet-based notification and access 
system. This will save both time and paper, and will 
offer a more efficient service to the Tribunal’s clients 


and the Canadian public in general. 
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Date of decision 
20/01/2006 


Member 
M. Doucet 


Employment 
Human Resources 
Development Canada 


Complaint substantiated 7 


Tribunal Decisions Rendered 


Mellon v. Human Resources Development Canada 2006 CHRT 3 - 
Judicial review pending 


The complainant, an employee of Human Resources Development Canada, 
suffered from anxiety provoked by work-related stress and sought accommodation 
in the form of less stressful duties. When her contract came up for renewal, 

the department decided to terminate her employment. The complainant filed a 
human rights complaint alleging that her employer had engaged in a discriminatory 
practice on the ground of disability. Although she had failed to present her 
employer with a medical diagnosis of her disability, the Tribunal found that this 
alone did not disentitle her from the protection of the Canadian Human Rights 
Act (CHRA). The respondent was aware or should have been aware that the 
complainant suffered from anxiety provoked by work-related stress. The Tribunal 
concluded that the complainant’s manager should have been able to gather from 
conversations with the complainant, as well as from her own observations, that 
the complainant's health was compromised. The written notes of her supervisor 
and manager clearly indicated that the complainant was seeking accommodation. 
The Tribunal also concluded that the respondent failed to accommodate 

the complainant, finding that the respondent’s limited attempts to place the 
complainant in another office did not meet the test of accommodation up to 


the point of undue hardship. 


It was clear that the ultimate decision not to renew the complainant’s contract was 
influenced by her disability. The complainant's health or disability was manifestly 


present in the respondent’s mind when it decided not to continue to employ her. 


The Tribunal found that the complainant had been the victim of discrimination 


based on disability within the meaning of s. 7 of the CHRA. 


Sangha v. Mackenzie Valley Land and Water Board 2006 CHRT 9 — 
Judicial review pending 


The complainant alleged that the respondent discriminated against him on the 
grounds of race, national or ethnic origin, colour, religion and age by refusing to 
hire him for a Regulatory Officer position with the Board and that this refusal 
was contrary to s. 7 of the CHRA. 


The evidence indicated that the complainant was a visible minority immigrant 
who possessed the basic qualifications for the job. But the complainant was also 
overqualified for the job and the respondent argued that this was the reason he 
had not been hired. The Tribunal found that when an employer adopts a blanket 
rule against the hiring of overqualified candidates, this has a disproportionately 
adverse effect on overqualified immigrant candidates. Native-born candidates 

who are rejected on the basis of overqualification have the option of seeking work 
more suited to their résumés. However, this option is largely closed to immigrants; 
they have already been excluded from suitable jobs and can reasonably expect this 
exclusion to continue into the future. Thus, a general policy or practice against the 
hiring of overqualified candidates affects them differently from others to whom it 
may also apply. The Tribunal therefore found that the complaint of discrimination 
under s. 7 of the Act was substantiated. The Tribunal issued an order obliging the 
respondent to stop using any policy or practice that would automatically exclude 
a short-listed visible minority candidate because of overqualification. No remedy 
was granted for instatement and lost wages however, because on the evidence, 

the candidates who were chosen for the position were more qualified than the 
complainant. In deciding a remedy, the Tribunal must ask itself what would have 
been the result of the selection process “but for the discrimination.” It is possible 


to be denied a job for both discriminatory and non-discriminatory reasons. 


Date of decision 


06/02/2006 


Member 
G. Sinclair 


Employment 
Mackenzie Valley Land 
and Water Board 


Complaint substantiated 


Warman v. Kulbashian, Richardson, Tri-City Skins.com, Canadian 
Ethnic Cleansing Team and Affordable Space.com 2006 CHRT 11 — 
Judicial review pending 


The complainant alleged that the respondents contravened s. 13 of the CHRA 
by communicating messages over the Internet that exposed to hatred or contempt 
individuals who are non-Christian, non-Caucasian or of other national or 


ethnic origins. 


Evidence was tendered of material on websites that revealed a racist agenda and 
incited hatred. The Tribunal was satisfied that s. 13 had been contravened. The 


material found on the websites undermined the principle that all people are equal. 


Date of decision 
10/03/2006 


Member 
A. Hadjis 


Hatred message 


Complaint substantiated 
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Black persons and people of the Jewish faith were particularly laid open to ridicule, 


ill feelings or hostility, creating conditions for hatred or contempt against them 


to flourish. All the respondents communicated the hate messages or caused them 


to be communicated. 


The Tribunal accepted evidence indicating that Mr. Richardson, as well as 

Mr. Kulbashian and Affordable Space.com, were involved in various ways in the 
communication of these hate messages. The Tribunal also found that the Canadian 
Ethnic Cleansing Team, as a group of persons acting in concert, was responsible for 
conveying some of these messages. The complaint against the respondent Tri-City 
Skins.com was not substantiated. In particular, it was not clear from the evidence 
that this respondent was anything more than the name of a website. It was not a 


“person or group of persons acting in concert” within the meaning of s. 13. 


The Tribunal issued a cease and desist order against all other respondents and an 
order for special compensation against Mr. Kulbashian because he specifically 


identified the complainant in one of his messages. The Tribunal issued a penalty 


against all the respondents who had been found to have engaged in discrimination. 


- 


Date of decision Warman v. Winnicki 2006 CHRT 20 
13/04/2006 
The complainant filed two complaints against the respondent — the first alleging 
Member | that the respondent communicated hate messages contrary to s. 13(1) of the CHRA, 
K. Jensen 


the second alleging that the respondent had retaliated or threatened retaliation 


Hatred message contrary to s. 14.1 of the Act. The Tribunal heard both complaints together. 


Complaint substantiated Evidence was led from three sources: one Internet guestbook and two websites 
in which it was alleged that the respondent exposed people of the Jewish faith to 


hatred or contempt. The evidence demonstrated that the respondent, who went 
by three different names, was the person who communicated all the impugned 
messages over the Internet. The respondent admitted responsibility for 


communicating the MEssages,. 


The Tribunal found that the messages portrayed members of the target groups as 
sub-human filth, worthy only of contempt and hatred; the messages conveyed the 
idea that members of the targeted groups were dangerous, evil and a menace to 
white Canadians. They expressed virulent hatred toward members of the targeted 
groups in abusive and threatening terms and exhorted others to adopt the same view. 
They also sought to justify, motivate and legitimize violent action against members 
of the targeted groups. The result is that the targeted groups are highly vulnerable 


to hatred, contempt and even violence because of the messages. The Tribunal 


concluded that the impugned messages were likely to expose people of the Jewish 


faith, non-Caucasian races and persons of African origin to hatred or contempt. 


Despite the fact that the complainant is not Jewish, some of the messages 
directly targeted him; he was portrayed as a “vile, acidic Jew,” “suspected Jew,” 
“Mr. Vermin” or simply a “Jew” and the allegation was made that, like other Jews 
(according to the respondent), the complainant is extorting money from white 
Canadians and suppressing free speech. Mr. Warman’s picture was posted near 


the heading “My Enemies,” with a Star of David on his head to suggest a target. 


The Tribunal found this conduct to also be retaliation for the complainant's 
filing of a complaint. The Tribunal issued a cease and desist order against 

the respondent, prohibiting him from retaliating against the complainant for 
having filed a human rights complaint. Also, the respondent was ordered to give 
the complainant compensation for pain and suffering under s. 53(2)(e) of the Act 


and special compensation, pursuant to s. 53(3) of the Act. 


On the first complaint the Tribunal issued a cease and desist order against the 
respondent, prohibiting him from communicating material likely to expose 
persons to hatred or contempt, but did not order compensation under s. 53(3) 


for the same messages since this would have constituted double recovery. 


Audet v. Canadian National Railway 2006 CHRT 25 


Mr. Audet was working as a brakeman at the Capreol, Ontario, terminal of the 
Canadian National Railway Company (CN) when he suffered a single convulsive 
seizure. He was soon diagnosed with complex-partial epilepsy. Although CN 
never formally dismissed Mr. Audet, it pulled him from service as a brakeman 

or conductor immediately after learning of his seizure and did not offer him 

any other suitable position or duties in the meantime, although it offered to 
reinstate him if he remained seizure-free for five years. Mr. Audet contended 

that CN thereby discriminated against him on the basis of his disability, in 
breach of s. 7 of the CHRA. 


The Tribunal found that CN had effectively refused to continue to employ 

Mr. Audet on the basis of his disability. The question then arose whether CN had 
taken steps to accommodate him to the point of undue hardship. The Tribunal 
found that CN’s workplace standard that barred Mr. Audet from returning to a 
safety-critical position until he had been seizure-free for five years was adopted 
by CN for a purpose rationally connected to the performance of the job. It also 
found that CN had adopted the standard in the good faith belief that it was 


Date of decision 
16/05/2006 


Member 
A. Hadjis 


Employment 


Canadian National Railway 


Complaint substantiated 


ar 


ANNUAL REPORT 2006 ea 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Date of decision 
06/06/2006 


Member 
P. Groarke 


Services 
National Capital Commission 
Public Works and Government 
Services Canada 


Complaint substantiated 
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necessary for the fulfillment of the purpose. But the Tribunal ruled that the 
employer had failed to establish that accommodating Mr. Audet’s needs would 


have imposed undue hardship upon it. 


Almost four months after filing his human rights complaint, Mr. Audet 


received for the first time a letter from CN regarding accommodation. CN’s 
Risk Management Officer contacted Mr. Audet requesting that he attend an 
interview and complete a test for a bilingual dispatch position. Mr. Audet was 
eager to attend the interview and participate in the testing. His test results were 
very poor, however, and he was therefore not offered any training or job. CN 
eventually made three other accommodation proposals to Mr. Audet, which | 


were unsuitable for one reason or another. 


However, the Tribunal found that several viable options for accommodation 
(including training Mr. Audet for other work) were not explored by the 
respondent. The Tribunal also found CN disingenuous in suggesting that 

Mr. Audet and the United Transportation Union could have been more diligent 
in seeking accommodation: the evidence clearly indicated that Mr. Audet and 
his union representative, Mr. King, had been imploring CN to engage in the 
accommodation process since 2002, whereas CN had shown no reaction or 
initiative whatsoever until well after Mr. Audet had filed his human rights 
complaint. The Tribunal determined that CN discriminated against Mr. Audet 
by effectively refusing to continue to employ him on the basis of his disability 
without a valid justification under the Act, substantiating his complaint and 
awarding him compensation for pecuniary and non-pecuniary loss. The respondent 


was ordered to return him to service at the first reasonable opportunity. 


Brown v. National Capital Commission and Public Works and 
Government Services Canada 2006 CHRT 26 — Judicial review pending 


The complainant alleged that the National Capital Commission (NCC) 
discriminated against him by denying him “access to services by failing to 
accommodate [his] disability (wheelchair user), contrary to section 5 of the 
CHRA.” The discrimination was alleged to be “ongoing.” The service referred | 
to in the complaint was the York Street steps, which were located at the intersection 
of York Street and Sussex Drive in Ottawa. Mr. Brown alleged that they were not | 
accessible. Mr. Brown and the Canadian Human Rights Commission argued that 


persons who could not climb the steps had no way of going from Sussex Drive 


at the bottom of the stairs to Mackenzie Avenue at the top. | 


The Tribunal found that the NCC was legally obliged to provide accommodation 
to the point of undue hardship in the immediate vicinity of the steps. The elevator 
access that was offered for those who could not climb the steps was not sufficiently 
near the site to constitute acceptable accommodation; it required disabled persons 
to make a detour that others did not. Moreover, the duty to accommodate included 
an obligation to participate in a meaningful dialogue with the parties requiring 
accommodation — to make inquiries and consult with the other parties including 
the complainant — and to continue consulting, until all reasonable accommodation 
alternatives were exhausted. The Tribunal also found that there was a reciprocal 
duty on the part of the complainant to participate in such consultations in good 
faith and to accept a reasonable offer of accommodation. It is impossible to know 
where a collaborative, open-ended round of consultations might have led since it 


never came to pass. 


The Tribunal found that the NCC had a duty to make the York Street steps 
accessible, up to the point set out in the Act, including an obligation to investigate 
the possibility of using an adjacent building as a venue for an elevator. The adjacent 
building was owned by Public Works and Government Services Canada (PWGSC), 

a department that along with the NCC had an obligation to cooperate in the 
investigation as well as participate in the consultations, since both federal government 
organizations were emanations of the Crown. The Tribunal found that both 


respondents failed in their obligations. 


Given the legal mandate of the NCC, the Tribunal also found that in determining 
undue hardship, in this case the duty to accommodate should be informed by the 
need to respect architectural and aesthetic values at a particular site. The parties 
were ordered to engage in a new process of consultation and accommodation in 


accordance with the decision. 


Warman v. Harrison 2006 CHRT 30 


Mr. Warman’s complaint alleged that Mr. Harrison was “discriminating against 
persons or groups of persons on the basis of religion, race, colour, and national or 
ethnic origin by repeatedly communicating messages through a website that would 
likely expose Italians, Mexicans, Puerto Ricans, Haitians, francophones, Blacks, 
First Nations persons, East Asians, non-whites and Jews to hatred and contempt 


contrary to section 13(1) of the Canadian Human Rights Act.” 


Date of decision 
15/08/2006 


Member 
M. Doucet 


Hatred message 


Compiaint substantiated 
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Mr. Harrison attended the opening of the hearing. He had requested that he be 
represented by his common-law wife, Ms. Holmes. Less than 90 minutes into the 
hearing and during Mr. Warman’s testimony, Mr. Harrison began yelling at the 
witness, which forced the Tribunal to order an adjournment. Mr. Harrison then 
stormed out of the hearing room while still yelling obscenities at Mr. Warman. 
When the hearing resumed, neither Mr. Harrison nor Ms. Holmes were present. 
The Tribunal then adjourned the hearing and ordered that a letter be served on 
Mr. Harrison informing him that the hearing would resume on that date and, 
should he not be present, the Tribunal would proceed in his absence. The 
Tribunal was informed by Ms. Holmes via telephone that Mr. Harrison would 


not participate in the hearing. The Tribunal was satisfied that Mr. Harrison 


and his representative, Ms. Holmes, had notice that the hearing would resume 


and that they chose not to participate. 


Mr. Harrison did not testify, nor did he call anyone else as a witness. The 
Tribunal found that Mr. Harrison was the author of certain messages posted on 
the “Freedomsite” and of those posted in the “Yoderanium” forum. A prima facie 
case was made out by the complainant that Mr. Harrison posted these messages 
and, under the circumstances of this case, it was appropriate for the Tribunal to 
draw an adverse inference from the respondent’ decision not to offer a reply. In 
the Tribunal’s view, there could be no doubt that the messages contained in the 
postings were likely to expose persons who are of non-Christian, non-Caucasian 
or non-English origin to hatred or contempt. These persons were laid open to 
ridicule, ill feelings, hostility and violence creating conditions for hatred or 


contempt against them to flourish. 


The author's extreme ill will and malevolence toward these groups pervaded these 
postings. Their contents dehumanized members of these groups by suggesting 
that they lacked any redeeming qualities. Messages incited readers to violence, 
even homicide. The supposed humour in the messages blatantly treated people 
with disdain and deemed them inferior. The Tribunal concluded that the 


messages were likely to expose a person or persons to hatred or contempt by 


reason of the fact that they were identifiable on the basis of a prohibited ground 
of discrimination. The messages were as vile as one could imagine and not | 
only discriminatory but threatening to the victims they targeted. The Tribunal 


concluded that the complaint was substantiated and issued a cease and desist. 


order against the respondent, who was also ordered to pay a $1,000 penalty. 


Hoyt v. Canadian National Railway 2006 CHRT 33 — Judicial review 
discontinued 


Ms. Hoyt became pregnant while she was employed with the Canadian National 
Railway Company (CN) and began experiencing some pain and discomfort on 
the job. She was examined by her doctor who subsequently wrote a letter to 

CN explaining that for the duration of her pregnancy she would require some 
modifications to her job. Specifically, the doctor directed that she avoid hazards, 
avoid particularly strenuous activities and work regular hours. In response to this 
notification, CN sent Ms. Hoyt home on an unpaid leave of absence and then 
made three accommodation proposals. The first one directly contravened at least 
one of the medical restrictions expressed by her doctor. The second also failed to 
accommodate Ms. Hoyt since it raised concerns relating to safety and seniority. 
The third proposal failed to provide her with even minor temporary 


accommodation of her childcare needs. 


Ms. Hoyt complained to the Canadian Human Rights Commission, alleging that 
CN had failed to accommodate her pregnancy and also failed to accommodate 
her parental obligations. She contended that CN thereby discriminated against 
her on the basis of her sex and her family status, in breach of s. 7 of the CHRA. 


The Tribunal found that none of CN’s proposals accommodated Ms. Hoyt’s 
requirements. Moreover, it found that the union did not interfere with CN’s 
accommodation efforts. A union’s duty to facilitate accommodation arises only 
when its involvement is required to make accommodation policy and no other 
reasonable alternative resolution of the matter has been found or could reasonably 


have been found. 


CN did not prove its inability to accommodate Ms. Hoyt’s pregnancy and 
childcare needs without suffering undue hardship. There was also evidence that 
Ms. Hoyt was treated differently and adversely compared with other employees 
who were not pregnant. CN’s failure to afford reasonable accommodation to 

Ms. Hoyt between mid-February and late May, 2002, particularly when other 
employees were accommodated seamlessly, was sufficient evidence to substantiate 


a case of discrimination. 


The Tribunal found that Ms. Hoyt suffered discrimination on the basis of her sex 
and her family status in breach of s. 7 of the Act and that CN had not established 
that its failure to accommodate Ms. Hoyt was justified based on a bona fide 


occupational requirement. 


Date of decision 
18/08/2006 


Member 
J. Lloyd 


Employment 
Canadian National Railway 


Complaint substantiated 


. 
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Date of decision Schuyler v. Oneida Nation of the Thames 2006 CHRT 34 
18/08/2006 
Karen Schuyler is a member of the Oneida Nation of the Thames in southern 
Member Ontario; she worked in a senior administrative position in the Band Administration 
al before she was diagnosed with cancer and hospitalized. After Ms. Schuyler left the 
Employment hospital, she advised the Band that she wanted to return to a part-time position. 
Oneida Nation of the Thames This did not work out, and she filed a complaint with the Canadian Human 


; : Rights Commission, alleging that the Band had failed to accommodate her. 
One complaint substantiated; 


one complaint dismissed When Ms. Schuyler eventually returned to work, her relationship with the Band 


} Council continued to deteriorate. She believed the Council was angry that she 


had filed the first complaint and that it was retaliating against her. After a rather 
arduous series of events, she was dismissed. This led to a second complaint. The 
first issue was whether the respondent discriminated against Ms. Schuyler by failing 
to accommodate her. This case was easily substantiated; the Band did not really 
want her back and made this clear to her in a variety of ways. An employer who 
sincerely wanted to accommodate her would have gone much further in trying to 
work out some solution that was satisfactory to both sides. The Tribunal realized 


that it was a difficult situation for both sides: Ms. Schuyler was suspicious and 


adversarial and wanted things her way. The Tribunal was nevertheless satisfied that 


the Band had failed in its duty to accommodate her. 


The respondent was obliged to take the complainant's circumstances and condition 
into account in searching for an appropriate form of accommodation. An employer 
who adopts an adversarial approach to a person who has gone through a major medical 
or psychological crisis and sends a clear message that the person is not welcome back is 
probably in breach of its duty to accommodate. By failing to negotiate in good faith, 


the respondent discriminated against the complainant under the CHRA. 


The second issue was whether the respondent retaliated against the complainant 


for filing the initial complaint. In this regard, the question was whether the Band’s 


actions against Ms. Schuyler, including her eventual termination, constituted 
retaliation. There was no real evidence of retaliation, apart from Ms. Schuyler’s own 
testimony. Although it was difficult for an outsider to understand either the breadth 
or the intensity of the conflict between Ms. Schuyler and the Band Council, the 


Tribunal accepted the evidence that the Council felt she had overstepped her 

bounds. Its decision to direct Ms. Schuyler not to attend the meetings of Council ; 
was a reflection of their increasingly hostile relationship. They simply couldn’t work 

cogether. The assertion that the Council’s decision to dismiss her was a response 

to her filing the human rights complaint was not credible. There were too many 

other sources of conflict between the parties, including administrative, electoral 
and political issues. The Tribunal therefore dismissed the complaint of retaliation, 


but awarded the complainant damages for the first complaint. 


Bernatchez v. Conseil des Montagnais de la Romaine 2006 CHRT 37 


The complainant taught at a school run by the respondent. Full-time permanent 
teachers worked only 200 days a year but were paid throughout the summer 
months as well at a daily rate that was discounted to spread their salary over a 


12-month period (260 days). However, part-time or contractual employees were 


paid a non-discounted daily rate calculated as 1/200th of their annual salary. 


The complainant, a full-time teacher, took maternity leave followed by parental 
leave. While on maternity leave, the complainant received top-up benefits from 
her employer. These were calculated at the lower, full-time employee rate, but 

she wanted them to be adjusted to the higher rate. She also wanted to be paid 

an additional amount in lieu of sick days that were deemed to have accumulated 
during her maternity leave. When the respondent refused to accede to her request, 
she alleged that this constituted discrimination within the meaning of s. 7 of 


the CHRA. 


In dismissing the complaint, the Tribunal noted that the complainant was 
essentially on leave without pay and could not therefore compare her situation 

to that of regular employees who were not pregnant and who were not on leave 
without pay. These employees were receiving salary in exchange for work. The 
complainant was not. Although a working employee could expect to be reimbursed 
for the pay held back by the discounted daily rate if he or she left the employ 

of the respondent before the end of the year, the complainant’s situation was not 
comparable. Similarly, the refusal to pay the complainant an amount in lieu of 


accumulated and unused sick leave benefits was also not discriminatory. The 


complainant could not compare herself to an employee who was performing 


work and thereby earning benefits. 


Buffett v. Canadian Forces 2006 CHRT 39 — Judicial review pending 


The complainant alleged that the Canadian Forces (CF) denied him an 


employment benefit by refusing to grant him funding for a reproductive medical 


procedure (cy vitro fertilization). He claimed that this refusal constituted adverse 


differential treatment based on his disability (male factor infertility), his sex and his 
family status, in breach of s. 7 of the CHRA. He also alleged that the CF’s funding 
policy regarding reproductive medical procedures was discriminatory, contrary to 


s. 10 of the Act. 


Date of decision 
29/08/2006 


Member 
K. Cahill 


Employment 
Conseil des Montagnais 
de la Romaine 


Complaint dismissed 


Date of decision 
15/09/2006 


Member 
A. Hadjis 


Employment 
Canadian Forces 


Complaint substantiated 
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Date of decision 
26/10/2006 


Member 
K. Jensen 


Hatred message 


Complaint substantiated 


J 


The Tribunal found that Mr. Buffett’s complaint was substantiated. The CF’s 
health care policy provides a publicly funded service to infertile female members 
that also involves the participation of their male partners even when these partners 
are not CF members. On the other hand, the CF will not provide this benefit 

to a male member with infertility problems on the grounds that the procedure 
involving his female partner is much more medically complex. Yet both situations 
require the participation of a male and female partner. On its face, the CF 

policy was discriminatory. Nor did the evidence establish that the CF would 

have incurred undue hardship by accommodating Mr. Buffett and other male 

CF members with male factor infertility. The Tribunal found that the cost of 
accommodation, as estimated by the respondent, was exaggerated and that the 
CF did not lead any evidence with respect to its funding or budgets during the 
period when Mr. Buffett was refused coverage for the treatment. It was therefore 
impossible to reliably assess the impact, at the time, of any additional costs arising 
from an expanded range of health coverage. The complaint was substantiated and 
the respondent was ordered to fund the treatment, subject to the complainant's 


doctor’s recommendations. 


Warman v. Kouba 2006 CHRT 50 


This complaint was about whether Mr. Kouba using the pseudonyms “proud18” 
and “WhiteEuroCanadian” communicated hate messages over the Internet, 


contrary to s. 13(1) of the CHRA. 


The author of the impugned messages relayed what he called “true stories” and 
news reports to justify the unfounded and racist generalization that most crime 
in Canada was committed by Aboriginal people. His messages vilified Aboriginal 
Canadians, Blacks and Jews, characterizing these targeted groups as “sexual 
predators” and inciting fear that children, women and vulnerable people would 
fall victim to the criminal and violent sexual impulses of the targeted groups. 
These messages made it highly likely that members of the targeted groups would 
be exposed to deep feelings of hatred. The messages also provided readers with 
scapegoats for the world’s problems by offering an outlet for strong negative 
emotions generated by these problems. Tapping into these emotions and diverting 
them toward the targeted groups, the messages fostered and legitimized hatred 
toward members of the targeted groups. All the groups targeted by the material 
in the present case were characterized as dangerous or violent by nature. All the 


impugned messages characterized the targeted groups in resoundingly negative 


terms and did not suggest, in any way, that the members might possess any 


redeeming qualities. The messages in this case fostered the attitude that members 


of the targeted groups were so devoid of any redeeming characteristics that extreme 


hatred or contempt toward them was entirely justified. 


Furthermore, the impugned messages argued that it was hopeless to expect civilized, 
law-abiding or productive behaviour from the targeted groups and ridiculed any 
reader who might harbour even a partially open mind toward members of the 
groups. The messages conveyed the idea that Black and Aboriginal people were 

so loathsome that white Canadians could not and should not associate with them. 
Some of the messages associated members of the targeted groups with waste, 
sub-human life forms and depravity. By denying the humanity of the targeted 


group members, the messages created the conditions for contempt to flourish. 


Moreover, the level of vitriol, vulgarity and incendiary language contributed to 
the Tribunal’s finding that the messages in the case were likely to expose members 
of the targeted groups to hatred or contempt. The tone created by such language 
and messages was one of profound disdain and disregard for the worth of the 
members of the targeted groups. The trivialization and celebration in the postings 
of past tragedy that afflicted the targeted groups created a climate of derision 

and contempt that made it likely that members of the targeted groups would be 


exposed to these emotions. 


Some of the posted messages invited readers to communicate their negative 
experiences with Aboriginal people. The goal was to persuade readers “to take 
action.” Although the author did not specify what was meant by taking action, 
the posting suggested that it might not be peaceful. The Tribunal found that the 
impugned messages regarding Aboriginal Canadians and Jewish people attempted 
to generate feelings of outrage at the idea of being robbed and duped by a sinister 
group of people. In this way, the messages created the conditions for hatred of 


members of these groups to flourish. 


It was clear that the material presented during the inquiry into this matter from 
both of the impugned websites was likely to expose members of the targeted 
groups to hatred or contempt. Uncontroverted evidence presented by the 
complainant and the Commission on this issue during the hearing established 

that the respondent had communicated the hate messages presented in the inquiry. 
The evidence adduced by the Commission consisted of testimony from a member 
of the Edmonton Police Force, a Witness Statement Form that was authored and 


signed by the respondent, and evidence provided by the complainant. 
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The Tribunal concluded that the Commission had adduced credible evidence that 
supported its allegation that the respondent had communicated the impugned 
hate messages over the Internet. The respondent failed to provide a defence to 

the case made out by the Commission. The Tribunal found the complaint to 

be substantiated and ordered that the respondent cease the communication of 


messages like the ones that were the subject of the complaint. The Tribunal also 


ordered the respondent to pay a penalty of $7,500. 


- 


Date of decision52 Warman v. Western Canada for Us and Bahr 2006 CHRT 52 
01/12/2006 
The complainant alleged that the respondents had committed a discriminatory 
Member practice by communicating messages over the Internet that would likely expose 
J, Lloyd 


persons to hatred and contempt on a prohibited ground. The Tribunal agreed, 
Hatred message observing that the impugned pages portrayed Jews as immoral people bent on 
global domination, and advocated for their genocide. It portrayed Black persons as 


Complaint substantiated primitive, childish and ignorant. Postings targeting Aboriginal Canadians portrayed 


them as non-contributing persons, who abused alcohol, gambled excessively, and 
were promiscuous, poor, illiterate and violent. Two postings about homosexuals 


advocated their extermination (along with the mentally disabled) and denied that 


they were human beings. 


The Tribunal examined evidence from a police investigator who was able to 
confirm the individual respondent's identity as the manager of the impugned 


website and the author of some of the postings. The police investigator had arrived 


at his conclusion largely by comparing information transmitted by the author 

with information obtained from interviewing the respondent in person and seizing 
his computers. Other postings under a pseudonym known to be the respondent’s 
revealed that he was instrumental in creating the website that hosted the impugned 
literature and that he had control of it. They also revealed his authorship of two 

of the impugned postings. The respondent’s explanation that other persons were 
stealing his identity online and impersonating him was not credible. Moreover, the | 
collective respondent, through its association with the website, was also found to 1 


have communicated the impugned material. The Tribunal ordered the respondents 


to cease the discriminatory practice and to pay a penalty. 


Review of Tribunal Decisions by the Federal Court 


Chopra v. Canada (Health Canada) 2006 FC 9 
Phelan J. [upheld] 


Although the Tribunal had ruled the complaint 
substantiated, in awarding a remedy it refused to order 
that the complainant be instated in certain positions 
he requested. Nor did the Tribunal grant the entire 
claim for lost wages or non-pecuniary damages. The 


complainant sought judicial review. 


The Federal Court upheld the Tribunal’s decision. It 
found that the Tribunal was entitled to reduce by two 
thirds an award of lost wages, to account for the fact that 
the complainant would most likely have shared an acting 
position with two other candidates on a rotational basis. 


This assumption was grounded in the evidence. 


Furthermore, the Tribunal was entitled to reduce by two 
thirds the complainant's claim for lost wages relating to 
his failure to obtain an indeterminate position because it 
was uncertain whether the complainant would have been 
given the job even in the absence of discrimination. The 
Tribunal was also entitled to find that the compensation 
period would end after six years because, given the 
complainant’s failure to mitigate his damages, any longer 
period of loss stemming from the discrimination was not 


reasonably foreseeable. 


The Tribunal did not err in refusing to instate the 
complainant in a senior management position. The 
evidence showed that the complainant did not have a 
serious possibility of success in obtaining such a position 
as he lacked the necessary qualifications. Similarly, the 
Tribunal properly dismissed the complainant's claim for 
loss of other senior positions on the grounds that 

these eventualities were too remote or speculative; 

the Tribunal was entitled to doubt the complainant's 
evidence on his future career path. It was also entitled 
to take into account his lack of success in applying 

for senior management positions in situations where 


discrimination was not a factor. 


On the issue of non-pecuniary damages, the Court held 
that the Tribunal properly refused to give retrospective 
effect to CHRA amendments that increased the 
maximum amounts payable for such damages. Moreover, 
it did not err in refusing to award interest on these 
damages as they would have surpassed the applicable 
cap. [Appeal pending] 


Brooks v. Canada (Fisheries and Oceans) 2006 
FC 500 Blais J. [set aside in part] 


The Tribunal had found the complaint to be substantiated 
and had ordered the respondent to pay a certain sum 

of money to compensate the complainant for his legal 
expenses. The respondent sought judicial review of 

the remedial order, challenging both the Tribunal’s 
jurisdiction to make the order and its assessment of 


the amount of compensation. 


The Federal Court concluded that the Tribunal had 
jurisdiction to issue an order for compensation of legal 
expenses. It decided to follow a recent authority that had 
reviewed the jurisprudence in detail and had concluded 
that the Tribunal had implied jurisdiction to award 
compensation for costs of counsel or any legal costs 
incurred in the course of filing a complaint for 
discrimination: these constituted “expenses incurred by 


the victim as a result of the discriminatory practice,” 


within the meaning of the CHRA. 


Moreover, the Court found that the legal costs eligible 
for compensation also included the costs of ongoing 
legal representation, i.e., the cost of litigation before the 
Tribunal. The Court found, however, that the Tribunal 
had erred in calculating the amount of compensation that 
should be payable. The Court noted that under the rules 
of the Federal Courts, an award of legal costs should take 
into account any written offer to settle made by any of 
the parties earlier. In the case before it, the Tribunal had 
refused to take into consideration two offers from the 
respondent to settle. One offer was not considered by the 
Tribunal because it contained no admission of liability; 


the other offer was not considered by the Tribunal because 
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the offer did not indicate that its rejection by the 
complainant might reduce his future entitlement to 
compensation for legal costs, if he won the case. The 
Court found that nothing in the rules imposed such 
conditions on offers to settle; thus, the Tribunal erred 
by failing to take these offers into account. [Appeal 
pending] 


Filgueira v. Garfield Container Transport Inc. 
2006 FC 785 Hughes J. [upheld] 


During the hearing, an issue arose as to whether the 
complainant (whose first language was Spanish) was 
entitled to language interpretation services during the 
hearing. The Tribunal ordered the provision of limited 
interpretation services. At the close of the complainant's 
evidence, the respondent brought a motion for a non-suit, 
which the Tribunal granted, summarily dismissing the 
complaint. The complainant sought judicial review in 


regard to these issues. 


The Federal Court upheld the Tribunal’s decisions, ruling 
that the Tribunal had the jurisdiction to entertain the 
motion for non-suit. Under the CHRA, parties have a 
right to present evidence, but no party has an obligation 
to present evidence. In particular, a respondent cannot 
be forced to tender evidence (nor can a complainant 
expect to rely on evidence from the respondent). Thus a 
respondent at the outset of its case can ask the Tribunal 
to make a decision based solely on the evidence of the 
complainant. Furthermore, it was open to the Tribunal 
to grant the respondent the option of leading evidence 
should the non-suit motion be dismissed. This is a 
question of procedure, not law, and the Tribunal should 
be allowed reasonable latitude in matters of procedure, 


given that there is no breach of natural justice at issue. 


The fact that some of the evidence adduced through the 
complainant may have been irrelevant to the case does not 


mean that the non-suit decision was wrong. Furthermore, 


despite a statement in its reasons that might suggest 


otherwise, the Tribunal concluded that the complainant's 
evidence was not appreciable, and was so minimal as to 
have no effect in law. In so doing, it applied the proper test 


for a non-suit — the no prima facie evidence test in law. 


The Court also held that the Tribunal was not obliged 

to provide the complainant with language interpretation 
at the Tribunal’s expense throughout the proceedings. 
Nothing in the Act required this, and the language at 
issue was not an official language of Canada. The 
complainant was represented at the hearing by individuals 
who spoke both English and Spanish. The Tribunal 
provided interpretation for him when he was giving 

his evidence. He was not prevented from providing his 
own interpreter, and there was no evidence that he was 


financially unable to do so. 


As for the constitutional entitlement to language 
interpretation of proceedings, this is not absolute, even in a 
criminal law context. It was within the Tribunal’s discretion 
to determine whether the legislative objective of the CHRA 
could be achieved in the absence of providing language 
interpretation to the extent requested. The Tribunal’s 


determination was fair and reasonable in the circumstances. 


Kasongo v. Farm Credit Canada 2006 FC 1067 
Beaudry J. [upheld] 


The complainant alleged that the respondent had 
discriminated against him on the grounds of race, 
family status and national or ethnic origin when it 
refused to hire him for four different positions. The 
Tribunal dismissed the complaint, and the complainant 


sought judicial review. 


The Federal Court upheld the Tribunal’s decision. In 
regard to the first position for which the complainant 
was not hired, the Tribunal properly found that the 
complainant bore responsibility for the difficulties 
encountered in forwarding his résumé. Furthermore, 


the Tribunal appropriately recognized that the mere 


presence of subjective considerations in a hiring process 
is not proof of discrimination. The evidence clearly 
showed that the complainant did not possess the 
requisite qualifications for the second position. As for 
the third and fourth positions, the Tribunal relied on 
evidence demonstrating that the complainant did not 
have the necessary experience or qualifications. The 
Tribunal’s reasons were detailed, justified and supported 


by the evidence. 


Moreover, the Tribunal did not breach natural justice 

in its dealings with the complainant. It explained to 

him how the process worked, and while it intervened 
frequently during the hearing, the interventions were 
intended to clarify for the complainant matters of law and 
procedure. The Tribunal sought to help the complainant 
avoid prejudicial situations during the hearing. It tried 

to make the hearing fair for both parties. Finally, the 
complainant's assertion that the Tribunal had been biased 
against him was groundless; the complainant was merely 


critical of the Tribunal for not agreeing with his case. 


Brooks v. Canada (Fisheries and Oceans) 2006 
FC 1244 Kelen J. [upheld; set aside] 


The complainant alleged that he had been discriminated 
against on the basis of race in connection with a job 
competition run by the respondent. The Tribunal 
found this allegation to be substantiated, but before 
proceeding to the remedy stage, it advised the parties 
that the evidence did not establish that the complainant 
would have won the competition in the absence of 

any discriminatory practice. The complainant sought 
review of the finding that he would not have won the 
competition even in the absence of discrimination, and 
the respondent sought review of the finding that the 


competition was tainted by discrimination. 


The Federal Court agreed with the Tribunal that the 
competition was discriminatory. The Tribunal was 


entitled to consider circumstantial evidence. After 


finding that the competition was manifestly unfair, the 


Tribunal considered whether there was a discriminatory 
component in the wrongdoing. The Tribunal relied on 
credible evidence from another visible minority candidate 
in the competition. The Tribunal also noted that the 
respondent itself had expressed concern about racism 
within its ranks. It was open for the Tribunal to conclude 
that a competition corrupted by favouritism could be 
discriminatory as well. Finally, the CHRA permitted 

the Tribunal to take into account “mere impressions” 


of witnesses. 


However, the Federal Court found that the Tribunal 
had erred in concluding that the complainant would 
not have won the competition, even in the absence of 
discrimination. The threshold of probability used by 
the Tribunal was too onerous, in the court’s view. The 
Tribunal needed only to satisfy itself that there was a 
“serious possibility” that the complainant might have 
won the competition, rather than requiring “probable 
evidence” that the complainant would have won. The 
Tribunal’s failure to apply the proper legal analysis 
deprived the complainant of the opportunity to present 
the case for his entitlement to reinstatement and back-pay. 
This aspect of the Tribunal’s decision was set aside and 
referred back for redetermination by a different Tribunal 


member. [Appeal pending] 


Tribunal Rulings on Motions, Objections and 
Preliminary Matters 


The number of rulings issued by the Tribunal continued 
to climb in 2006. In addition to its 13 decisions on 

the merits of discrimination complaints, the Tribunal 
issued 44 rulings (with reasons) dealing with procedural, 
evidentiary, jurisdictional or remedial issues. The ratio 
of rulings to decisions on the merits was similar to 

that of 2005, when the Tribunal issued 37 rulings and 
11 decisions on the merits. 


Among the issues addressed in the 2006 rulings were 
applications by non-parties to participate in the inquiry, 
requests for further and better particulars, objections 
based on res judicata, disputes about the venue of the 
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inquiry and a request to adjourn the hearing pending 

the completion of a related criminal proceeding. Two 
rulings dealt with remedial questions, which go to the 
core of the Tribunal’s mandate. Another ruling concerned 
the impartiality of the Tribunal and its jurisdiction 


to proceed. 
A significant trend that emerged in 2006 was the growing 


incidence of disputes relating to proper disclosure. The 
Tribunal continues to develop its jurisprudence on: 


e the precise type of information that parties are 
required to produce to ensure that they have given 
one another adequate notice of the case to meet; 


¢ the degree of relevance that triggers an obligation 
to produce a document prior to the hearing; and 


¢ the appropriate exemption and protection from 
disclosure of privileged documents. 


Reviews of Tribunal Rulings by the Federal Court 


PS.A.C. Local 70396 v. Canadian Museum 
of Civilization Corporation 2006 FC 704 
Russell J. [upheld] 


The complainant alleged that the respondent's job 
evaluation plan was gender biased and therefore did 
not provide equal pay for work of equal value within 
the meaning of the CHRA. The respondent brought a 
motion for an order striking out any allegations in the 
complaint that referred to the equal pay provision of the 
Act. The basis for the motion was the fact that further 
information provided by the complainant after the 
complaint had been referred to the Tribunal had 
effectively taken the complaint beyond the scope of the 
Canadian Human Rights Commission's referral. The 
Tribunal dismissed the motion, and the respondent 


sought judicial review of this ruling. 


The Federal Court, while holding that the judicial review 
application was not premature, dismissed it on its merits. 
It acknowledged that the respondent did not receive 


full particulars of the complaint until after it had 


been referred from the Commission to the Tribunal. 
However, this delayed elaboration was contemplated by 
the initial complaint; it should have been expected by the 
respondent and it did not have the effect of amending 

or transforming the complaint. The further information 
provided by the complainant was merely an extension, 


elaboration or clarification of the complaint. 


The respondent was insisting on a degree of formality in 
the framing of the complaint that was not required by the 
CHRA or the jurisprudence. Moreover, the respondent 
did not challenge the complaint referral itself. It was not 
prejudiced by the complaint refinement process, which 

it had obviously tolerated and approved over the years. 
Now that it had received full particulars, it knew the case 


it had to meet. 


Sherman v. Canada (Canada Customs and 
Revenue Agency) 2006 FC 715 Mactavish J. 
[upheld] 


The complainant, who had been successful in earlier legal 
proceedings dealing with some of the same subject matter, 
sought an order that would compel the Tribunal to accept 
several findings from the earlier proceeding based on the 
principle of issue estoppel. The Tribunal refused to grant 
the order sought, and the complainant applied for judicial 


review of the Tribunal’s ruling. 


The Federal Court dismissed the judicial review 
application on the grounds of prematurity. The Court 
noted that in the absence of special circumstances, 
interlocutory rulings made by administrative tribunals 
should not be challenged until the tribunal has rendered 


its final decision. 


The Court was not convinced that special circumstances 
existed in the current case: the fact that the complainant 
faced a lengthy hearing was not determinative; there was 
no evidence that she would face hardship during the 


hearing beyond that faced by any other litigant; although 


a stay of the Tribunal’s proceedings had been issued — 


which might ordinarily indicate the presence of 


irreparable harm — this was done with the consent 

of all parties. Moreover, to substantiate an allegation 
that a full hearing would cause her irreparable harm, 

the complainant had to show more harm than the mere 
waste of public money. Finally, the Court noted that the 
ruling that the complainant sought to review was not 
about jurisdiction, but was merely an evidentiary ruling 


of the sort often made by administrative tribunals. 


Parent v. Canada (Canadian Forces) 2006 
FC 1313 Blanchard J. [upheld] 


The complainant brought a motion before the Tribunal for 
an order amending the complaint to include an allegation 
that his disability played a role in the respondent’s decision 
to release him. The Tribunal granted the motion, and the 


respondent sought judicial review of the Tribunal’s ruling. 


On judicial review, the Court upheld the Tribunal’s 
ruling. It noted that the Tribunal had the discretion to 
amend a complaint to address the real issues between 
the parties as long as no injustice was caused by the 
amendment. It also noted that the facts that gave rise 
to the initial complaint, in particular the complainant’s 
disability, were the same facts as those on which the 
amendment was based. In essence, the complainant 
alleged in the amendment that his disability — which 
had caused him to be removed from his position 
according to his original complaint — also caused 
him to be released from the Canadian Forces. In view 
of its commonalities with the original complaint, 

the amendment could not truly be regarded as a 


« e » 
new complaint. 


Moreover, in the Court’s view, the respondent had 
suffered no prejudice due to the amendment of the 
complaint; nothing in the evidence suggested that the 
respondent was unable to prepare for or answer the 
additional allegations. Notably, the complainant's 
release from the Canadian Forces had been mentioned 


in the Commission’s investigation report. 


Further, given the close factual nexus between the original 
and the amended complaint, it was not open to the 
respondent to argue that it had been deprived of the 
procedural benefits of the Commission’s investigatory 


and screening process in regard to the amendment. 


Finally, the Tribunal’s rules of procedure did not require the 
complainant to file an affidavit in support of his motion to 
amend the complaint. His new allegations would be subject 


to proof before the Tribunal at the hearing. 


Dreaver et al. v. Pankiw 2006 FC 1544 
Lemieux J. [upheld] 


The complainants alleged that the respondent had 
engaged in a discriminatory practice when he, as a 
Member of Parliament, distributed a householder to 
his constituents containing discriminatory comments 
about Aboriginal peoples. The Speaker of the House of 
Commons challenged the Tribunal’s jurisdiction to hear 
the complaint on statutory and constitutional grounds. 
The Tribunal dismissed the Speaker’s objection, and the 


respondent sought judicial review of the Tribunal’s ruling. 


The Federal Court upheld the Tribunal’s ruling. It first 
addressed the question of whether the publication of the 
householder was shielded from CHRA review by the 
principle of parliamentary privilege. After reviewing the 
authorities, it concluded that the respondent had been 
unable to demonstrate past recognition of the existence 


of an immunity in regard to householders. 


The Court then examined the question of whether such 
immunity could be justified by the doctrine of necessity 
(i.e., the immunity was necessary to enable a Canadian 

legislator to vigorously do his or her job). It noted that 

judicial review of householders would not interfere with 
Parliament's sovereignty as a legislative and deliberative 

assembly. Further, neither the British nor the Canadian 

Houses of Commons regarded absolute immunity over 

communications with constituents as being necessary 


for the performance of legislative duties. In addition, 
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the Parliament of Canada Act contained no provision 

specifically insulating Parliament from the application 
of the CHRA. Finally, it could not be concluded that 
the House of Commons had ever asserted jurisdiction 
over householders and provided a remedy to a private 


individual who had been aggrieved by what was printed. 


The Court also addressed the argument that CHRA 
review of householders would offend the doctrine of the 
separation of powers, as well as the principle of free 
political speech. It rejected these arguments largely for 
the same reasons that it rejected the immunity argument. 
But it also acknowledged the relevance of certain 
contextual factors, for example, the impact that acceding 
to this argument would have on the complainants, and 
the quasi-constitutional status of the CHRA. Finally, the 
Court noted that freedom of speech, as protected by the 
Canadian Charter of Rights and Freedoms, or as enshrined 
elsewhere in the Constitution, was not absolute, and had 


recognized limits. 


The Court also noted that the application of the CHRA 
was not ousted by the jurisdiction of the House of 
Commons Board of Internal Economy. The role of the 
Board in relation to householders was quite distinct and 
did not overlap with the issues relevant to CHRA review. 


[Appeal pending] 


Review of a Tribunal Ruling by the Supreme 
Court of Canada 


C.U.PE. (Airline Division) v. Canadian Airlines 
International Ltd. and Air Canada 2006 SCC 1 
(McLachlin, C.J., and LeBel, Abella, 

Bastarache, Binnie, Fish and Charron, JJ.) 

[set aside] 


The complainant union alleged that the respondent had 
discriminated against the pre-dominantly female flight 
attendants by paying them less than the predominantly 


male mechanics and pilots, even though they were 


performing work of equal value. The sole issue referred 


before the Tribunal was whether the flight attendants 
were employed in the same establishment as the 
mechanics and pilots. The Tribunal ruled that, for the 
purposes of wage comparisons, they were not employed in 
the same establishment. The complainant sought judicial 


review, and the Tribunal’s ruling was later overturned 


by the Federal Court of Appeal. 


The Supreme Court agreed with the Federal Court of 
Appeal that the Tribunal’s ruling should be quashed. 


At issue was the proper interpretation to be given 

to a Commission guideline stipulating that: “employees 
of an establishment include, notwithstanding any 
collective agreement applicable to any employees of 
the establishment, all employees of the employer 
subject to a common personnel and wage policy, 


whether or not such policy is administered centrally.” 


The respondent argued that the flight attendants were in 
a different establishment from the mechanics and pilots, 
since all three groups of employees belonged to three 
distinct bargaining units covered by three distinct 
collective agreements. The differences in the agreements 
demonstrated that the three groups were not subject to a 
“common personnel and wage policy” within the meaning 


of the guideline. 


The Supreme Court rejected the respondent's argument. 
In the Court’s view, the expression “common personnel 
and wage policy” connoted the existence of core objectives 
that were achieved by establishing the working conditions 
of employees, including those governed by collective 
agreements. The nature of the underlying bargaining 
policy and of its impact and constraint on the bargaining 
process was of more relevance than the actual terms of the 
individual collective agreements. If differences in the 
terms of collective agreements were determinative, 
“establishment” would be equated with “bargaining unit’, 
thereby undermining the Act’s objective of eradicating 

the systemic discrimination associated with occupational 
segregation and diminished bargaining strength. 


The Court concluded, based on the analysis of the Federal 
Court of Appeal in this case, that the respondent’s policy 


statements established a common set of general policies 
in respect of the management of its labour relations, 
informing the particular relations with flight attendants, 
mechanics and pilots. These statements reflected a 
common approach to collective bargaining, the 
administration of labour contracts and methods of 
communication with unions and employees. The 
respondent also took care to safeguard common 
negotiation strategies and concerns. The collective 
agreements differed, and the common policies may have 
been implemented in different ways, but the common 
policies remained in place. 


Therefore, in the Court’s view, the pilots, mechanics 
and flight attendants were employed in the same 
establishment for the purposes of the CHRA. The 
Court referred the complaint back to the Commission 
for further investigation in respect of the other aspects 
of the complaint. 


Pay Equity Update 


In 1999, the Government of Canada announced its 
intention to conduct a review of section 11 of the CHRA 
“with a view to ensuring clarity in the way pay equity is 
implemented in the modern workforce.” In 2004 the Pay 
Equity Task Force published its final report, Pay Equity: 
A New Approach to a Fundamental Right (available at 
http://www.justice.gc.ca/en/payeqsal/index.html). The 


Tribunal awaits the Government's response to this report. 


None of the pay equity cases referred to the Tribunal 
under s. 11 of the Act prior to 2004 remain outstanding. 
However, of the three cases referred in 2004 and the four 
referred in 2005, five were settled following mediation by 
a Tribunal member, one was resolved between the parties 
and one (referred in 2004) is scheduled for hearing in 
spring 2007. 


Two additional pay equity cases were referred to the 
Tribunal in 2006 and are currently being managed by 


a Tribunal member. 


Employment Equity 


In 1996, the Tribunal’s responsibilities were expanded 
to include the adjudication of complaints under the 
Employment Equity Act, which applies to all federal 
government departments and to federally regulated 
private sector employers with more than 100 employees. 
Employment equity review tribunals are created as 
needed from members of the Tribunal. Since the 

first appointment of such a tribunal in 2000, only 
seven other applications have been received. No new 
applications have been made since 2003. To date, there 


are no cases open and no hearings were held in 2006. 
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The Tribunal remains committed to making progress in all areas of the new government’s Management Accountability 


Framework (MAF). 


The Canadian Human Rights Tribunal has a single program mandate, conducting hearings, and is very small. It 
“nevertheless is fully accountable for the delivery of its mandated results — specifically the rendering of decisions on 


for conducting hearings and rendering decisions in a manner that reflects due regard for efficiency, effectiveness, 


probity and public service values. 


Management and Accountability 


In 2005 the Tribunal completed the development of a 
results-based management accountability framework, 
comprising targets, indicators and risk management 
practices intended to assist the Tribunal in monitoring 
progress toward its goal of conducting hearings in an 
effective and efficient manner. The new framework also 
supports three other performance measurement areas of 
the MAE, namely stewardship, governance and strategic 


directions, and people and performance. 


The Tribunal has achieved considerable progress and 
success in several key MAF areas. The Public Service 
Commission’s 2005—2006 Annual Report recognized 
the Tribunal for its staffing management framework, 
singling out the Tribunal as a top performer in the areas 


of governance, policy, communication and control. 


Following lengthy consultations with Tribunal staff, 
federal government central agencies, other tribunals and 
agencies, and employee unions, the Tribunal developed 
a human resources plan that is strategically linked to 

its business plan. The new plan is facilitating the 
modernization of human resources management at the 


Tribunal. Human resources Management and staffing 


decisions are now made by Tribunal committees and are 
formally recorded. The changes are expected to promote 
accountability in such areas as learning, innovation and 


change management at the Tribunal, and to ensure that 


‘decisions affecting the Tribunal’s critical human resources 


are focused on achieving the Tribunal’s mandate and 


results for Canadians. 


The Tribunal has also developed an integrated 
management framework and governance structure 

that links information management (IM) strategies to 
organizational outcomes. A designated senior officer 
has been made responsible for three of the Tribunal’s 
five core IM services — Records, Architecture and 
Access/Privacy. The Tribunal has an IM policy, business 
rules for its Records, Documents and Information 
Management System, e-mail guidelines and an automated 
case management system. The Tribunal has also been 
recognized for meeting all of its legislated deadlines. 

In 2006 the Tribunal received a grade of 100 per cent 
for meeting its public accounts reporting deadlines, 
and our financial statements were accepted as having 
been prepared in full accordance with Treasury Board 


accounting standards and principles. 


The Tribunal has fully complied with the government's Results from the 2005 Public Service Employee Survey 


Proactive Disclosure initiative and has consistently indicate that the Tribunal has achieved success as well 
reported required information pertaining to its contracts in addressing our commitment to the professional, 
data in a timely manner. Although the Tribunal does ethical and people values of the organization. In 2006 
not currently have a process for conducting internal the Tribunal embarked on an initiative, with the 
audits, we are working closely with representatives of assistance of expert management consultants, to find 
the Office of the Comptroller General of Canada on ways of strengthening leadership and reinforcing the 
the design and implementation of internal audit organization's values, as well as those of the federal 
procedures. We have also developed an evaluation public service in general. 


and risk management framework 


and, along with a select group of 


similar agencies, we are continuing Th e Trib una | has ac hieve d 


to work with the Treasury Board 


Secretariat of Canada in developing success in addr essing 


a clustered, shared evaluation 


our commitment to the 


service model for small agencies. 


professional, ethical 


Accountability for performance 


has been established through the and people values of 


Tribunal’s Report to Parliament 


on Plans and Priorities, which the organization. 


articulates the corporate business 


plan, as well as through the 
performance accountability 
framework, which establishes individual performance 
expectations in relation to the Tribunal’s mandate. 
Accountability is also strengthened through yearly sectoral 
reports to the central agencies in a number of areas, such 
as official languages, staffing, classification, employment 


equity and communications. 
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Appendix 2: Overview 
of the Hearing Process 


Referral by the Canadian Human 
Rights Commission 


To refer a case to the Tribunal, the Chief Commissioner 
of the Canadian Human Rights Commission sends a 
letter to the Chairperson of the Tribunal asking the 
Chairperson to institute an inquiry into the complaint. 
The Tribunal receives only the complaint form and the 


addresses of the parties. 


Within two weeks of the date of the request, a letter is 
sent to the parties offering the mediation services of the 
Tribunal. If mediation is declined, or occurs but fails to 
achieve settlement of the complaint, a case management 
conference call is convened within two weeks, where a 
Tribunal member begins discussion with the parties to 
schedule disclosure and hearing dates, and guides the 


parties in responding to any specific pre-hearing issues. 


Hearings 


The Chairperson assigns one or three members from 
the Tribunal to hear and decide a case. Additional case 
management conferences are held to help resolve 
preliminary issues that may relate to jurisdictional, 
procedural or evidentiary matters. Hearings are open 
to the public. During the hearing, all parties are given 
ample opportunity to present their case. This includes 
the presentation of evidence and legal arguments. In 
some cases, the Commission participates by leading 
evidence and presenting arguments before the Tribunal 
intending to prove that the respondent named in the 
complaint has contravened the Act. All witnesses are 


subject to cross-examination from the opposing side. 


The average hearing lasts from five to ten days. Hearings 
are normally held in the city or town where the complaint 


originated. The panel sits in judgment, deciding the case 


impartially. After hearing the evidence and interpreting 


the law, the panel determines whether a discriminatory 
practice has occurred within the meaning of the Act. At 
the conclusion of the hearing process, the members of the 
panel normally reserve their decision and issue a written 
decision to the parties and the public within four months. 
If the panel concludes that a discriminatory practice has 
occurred, it issues an order to the respondent setting out 


the remedies. 


Appeals 


All parties have the right to seek judicial review of any 
Tribunal decision by the Federal Court. The Federal 7 
Court holds a hearing with the parties to hear legal 
arguments on the validity of the Tribunal’s decision and 
its procedures. The Tribunal does not participate in the 
Federal Court’s proceedings. The case is heard by a single 
judge who renders a judgment either upholding or setting 
aside the Tribunal’s decision. If the decision is set aside, 
the judge may refer the case back to the Tribunal for 


reconsideration in light of the Court's findings of error. 


Any of the parties has the right to request that the Federal 
Court of Appeal review the decision of the Federal Court 
judge. The parties, once again, present legal arguments, 


this time before three judges. The Court of Appeal 


reviews the Federal Court’s decision, while also 


considering the original decision of the Tribunal. 


Any of the parties can seek leave to appeal the Federal 
Court of Appeal’s decision to the Supreme Court of 
Canada. If the Supreme Court deems the case to be 
of public importance, it may hear an appeal of the 
judgment. After hearing arguments, the Supreme 


Court issues a final judgment on the case. 


OO ——— 


Full-time Members 


J. Grant Sinclair, Q.C. 


Chairperson 


A member of the former Human Rights Tribunal Panel 
from 1989 to 1997, J. Grant Sinclair was appointed 
Vice-Chairperson of the Canadian Human Rights Tribunal 
in 1998 and Chairperson in 2004. Mr. Sinclair has taught 
| constitutional law, human rights and administrative law 
at Queen's University and Osgoode Hall, and has served 
as an advisor to the Human Rights Law Section of the 
federal Department of Justice on issues arising out of the 
Canadian Charter of Rights and Freedoms. He has acted 
on behalf of the Attorney General of Canada and other 
federal departments in numerous Charter cases, and has 


practised law for more than 20 years. 


Athanasios D. Hadjis 
Vice-Chairperson 


Athanasios Hadjis obtained degrees in civil law and 
common law from McGill University in 1986, and was 
called to the Quebec Bar in 1987. Until he became a 
full-time member, he practised law in Montreal at the 
firm of Hadjis & Feng, specializing in civil, commercial, 
corporate and administrative law. A member of the 
Human Rights Tribunal Panel from 1995 to 1998, 

Mr. Hadjis was appointed in 1998 as a part-time 
member of the Canadian Human Rights Tribunal. 

He became a full-time member in 2002 and was 


appointed Vice-Chairperson of the Tribunal in 2005. 


Paul Groarke 


A member of the Tribunal since 1995, Dr. Paul Groarke 
became a full-time member in 2002. Since being 
admitted to the Alberta Bar in 1981, he has acted in a 
variety of criminal, civil and appellate matters. Currently 
on leave of absence from St. Thomas University in 
Fredericton, New Brunswick, Dr. Groarke is an Assistant 
Professor in the Department of Criminology and 
Criminal Justice. He has had a long-standing interest 


in human rights issues in the international arena and 


has authored numerous articles, publications and 


reports on a range of topics in his areas of expertise. 


Karen Jensen 


Karen Jensen was appointed a full-time member of the 
Tribunal in 2005. Ms. Jensen was called to the Ontario 
Bar in 1994 and holds a Bachelor of Arts from the 
University of Winnipeg, a Master’s degree in Psychology 
from the University of Toronto and a Bachelor of Laws 
from the University of Western Ontario. After serving 
as a law clerk to former Justice Peter C. Cory of the 
Supreme Court of Canada, Ms. Jensen joined the firm 
of Raven, Cameron, Allen, Ballantyne & Yazbeck, 

LLP in Ottawa, where she practised labour and human 
rights law. She has also worked for the Canadian Human 
Rights Commission, the Canada Labour Relations 
Board, the Canadian International Trade Tribunal and 
the provincial government of Quebec. Ms. Jensen has 
published and presented papers on human rights issues 
in a number of fora and has won various academic 


awards and scholarships. 
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Part-time Members 


Pierre Deschamps 


Quebec 


Pierre Deschamps graduated from McGill University 
with a BCL in 1975 after obtaining a Bachelor of Arts 
in Theology at the Université de Montréal in 1972. 

He is an Assistant Professor in the Faculty of Law at 
McGill University as well as an Assistant Lecturer at the 
Faculty of Continuing Education. Mr. Deschamps was 
appointed to a three-year term as a part-time member 
of the Tribunal in 1999, and reappointed to three-year 
terms in 2002 and 2005. 


Michel Doucet 
New Brunswick 


Michel Doucet was appointed to the Tribunal as a 
part-time member in 2002 and reappointed to a five-year 
term in 2005. He obtained a degree in political science 
frora the Université de Moncton and a law degree 
(Common Law Program) from the University of Ottawa. 
He acquired his LL.M. from Cambridge University in 
England. Mr. Doucet teaches at the Law School at the 
Université de Moncton and is an Associate with the 


Atlantic Canada law firm of Patterson Palmer. 


Julie Lloyd 
Alberta 


Julie Lloyd was appointed in 2005 to a three-year term 

as a part-time member of the Tribunal. She received her 
LL.B. from the University of Alberta in 1991, and was 
called to the Alberta Bar in 1992. Ms. Lloyd carries on 

a general private practice in Edmonton, and her areas 

of practice include constitutional, administrative and 
human rights law. She teaches human rights as a sessional 


instructor at the University of Alberta Faculty of Law, has 


spoken widely to legal and non-legal audiences, and 


has written numerous articles for both lay and legal 
publications on human rights issues. Ms. Lloyd has 
received numerous awards, including the Queen’s 


Golden Jubilee Award for volunteerism in 2003. 


Kathleen Cahill 
Quebec 


Kathleen Cahill was appointed in 2005 to a three-year 
term as a part-time member of the Tribunal. She 
graduated in law from the University of Ottawa (Civil 
Law Program). Ms. Cahill was called to the Quebec 

Bar in 1986. She practises law in the private sector, 
principally in the fields of labour and administrative law. 


Ms. Cahill has appeared before various tribunals and has 


given conferences on topics relating to her work. She has 


served as an instructor in labour law at the Université de 
Montréal. From 1986 to 1988, Ms. Cahill practised law 
at the firm of Jutras & Associates, and then, from 1988 
to 2000, with the law firm of Melancon, Marceau, 


Grenier & Sciortino. 


Maureen Maloney 
British Columbia 


Maureen Maloney was appointed in 2005 to a two-year 
term as a part-time member of the Tribunal. She joined 
the Institute for Dispute Resolution at the University of 
Victoria in January 2000 and is currently the Director 
and the Lam Chair of Law and Public Policy. From 1993 
to 2000, Professor Maloney served as Deputy Minister in 
the provincial government of British Columbia, including 
a term as Deputy Attorney General of the province of 
British Columbia from 1997 to 2000. Prior to her work 


with the provincial government, Professor Maloney served 


as Dean of Law at the University of Victoria. She has 


published and lectured extensively in the areas of tax law, 
tax policy, women.and the law, and aspects of the law 

on disadvantaged groups. Her current teaching and 
research interests are in the areas of dispute resolution, 
international human rights law, the administration of 
justice and restorative justice. She is a former board 
member of the Canadian Human Rights Foundation and 
the International Centre for Criminal Law Reform and 
Criminal Justice Policy, and has been a governor of the 
Law Foundation of British Columbia, president of the 


Canadian Council of Law Deans and co-chair of the 


Federal-Provincial-Territorial Deputies of Justice meetings. 


Professor Maloney also served as a board member of the 
Need Crisis Centre and an executive committee member 
of Lawyers for Social Responsibility. In addition, she has 
been involved in justice, dispute resolution and human 

rights projects in Brazil, South Africa, China, Cambodia, 


Indonesia, Thailand and Guatemala. 


Matthew D. Garfield 
Ontario 


Matthew D. Garfield was appointed as a part-time 
member of the Tribunal in 2006 for a five-year term. 
Mr. Garfield is a chartered mediator and chartered 
arbitrator, specializing in human rights and workplace 
disputes. Since 2005 he has been the monitor for the 
implementation of the Orders of the Honourable Alvin 
Rosenberg, Q.C., in the Human Rights Tribunal of 
Ontario case of Lepofsky v. Toronto Transit Commission. 
From 2000 to 2004, Mr. Garfield was the Chair of the 
Human Rights Tribunal of Ontario. He joined the then 
Board of Inquiry (Human Rights) as Vice-Chair in 1998. 
Prior to his appointment to the Ontario Tribunal, 


Mr. Garfield practised law in Toronto. He graduated 


from Dalhousie Law School in 1988 and was a recipient 
of the class prize in constitutional law. He was called 

to the Nova Scotia Bar in 1989 and the Ontario Bar in 
1992. He was also the Co-Chair of the 2001 Conference 


of Ontario Boards and Agencies. 


Kerry-Lynne Findlay 
British Columbia 


Kerry-Lynne Findlay was appointed as a part-time 
member of the Tribunal in 2006 for a five-year term. 
Ms. Findlay graduated from the University of British 
Columbia with a B.A. in history in 1975 and an LL.B 
in 1978. She was called to the British Columbia Bar 

in 1979 and was appointed Queen’s Counsel in 1999. 
Ms. Findlay is a partner of the Vancouver law firm 

of Watson Goepel Maledy, and practises civil and 
commercial litigation in a variety of areas, including 
family law and mediation, estate matters, employment 
law and Aboriginal land issues. Active in the Canadian 
Bar Association, Ms. Findlay served on the National 
Task Force on Court Reform in Canada, as National 
Chair of the Constitutional Law Section and as Chair of 
the National Women Lawyers Forum. In addition to her 
national profile, Ms. Findlay has served on several boards, 
including Science World, Chair of the Vancouver City 
Planning Commission and Honourary Counsel for the 
Chinese Benevolent Association of Canada, a century-old 
association that provides umbrella services and support 
for the Chinese-Canadian community. Ms. Findlay was 
named the 2001 YWCA Woman of Distinction in the 


category of Management, the Professions and Trades. 
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The Registry of the Canadian Human Rights Tribunal provides administrative, organizational and operational support 


to the Tribunal, planning and arranging hearings, providing research assistance and acting as liaison between the 
parties and Tribunal members. 


Registrar 
Gregory M. Smith 


Special Advisor to the Registrar 


Bernard Fournier 


Executive Assistant to Chairperson 


Louise Campeau-Morrissette 


Manager, Registry Operations 
Gwen Zappa 


Registry Officers 
A/Nicole Bacon 
Linda Barber 
Diane Desormeaux 


Carol Ann Hartung 


Counsel 
Greg Miller 


Chief, Financial Services 
Doreen Dyet 


Analyst, Financial Services 
Nancy Hodgson-Grey 


A/Chief, Corporate Services 
Marilyn Burke 


Human Resources Coordinator 
Karen Hatherall 


Senior Administrative Assistant 
Thérése Roy 


—— 


Line Joyal Administrative Assistant , 
Katherine Julien Jacquelin Barrette _ | 
Holly Lemoine ‘ 
Roch Levac Chief, Information Technology Services 4 


Mediation and Hearings Coordinators 


Francine Desjardins-Gibson 


Jacquelin Barrette/Natalie Jér6me 


Julia Sibbald 


Information Support Specialist 
Alain Richard 


Canadian Human Rights Tribunal 


160 Elgin Street 

11™ Floor 

Ottawa, Ontario 

KIA 1J4 

Tel: 613-995-1707 

Fax: 613-995-3484 

E-mail: registrar@chrt-tcdp.gc.ca 


Website: www.chrt-tcdp.gc.ca 
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CANADIAN HUMAN RIGHTS TRIBUNAL | ANNUAL REPORT 2007 


To ensure Canadians 
have equal access to the opportunities that 


exist in our society through the fair and 


equitable adjudication of human 
rights cases brought before the Tribunal. 


i+l 


Canada 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Created by Parliament in 1977, the Canadian Human 
Rights Tribunal is a quasi-judicial body that adjudicates 
complaints of discrimination referred to it by the Canadian 
Human Rights Commission. The Tribunal determines 
whether the activities complained of violate the Canadian 
Human Rights Act. The Tribunal (CHRT) has a statutory 
mandate to apply the Act based on the evidence presented 


and on current case law. 


The purpose of the Act (CHRA) is to protect individual 
Canadians from discrimination and to promote equality 

of opportunity. The Act applies to all undertakings within 
federal jurisdiction, such as federal government departments 
and agencies, Crown corporations, chartered banks, airlines, 
telecommunications and broadcasting organizations, and 
shipping and inter-provincial trucking companies. Complaints 
may relate to discrimination in employment or in the 
provision of goods, services, facilities or accommodation that 
are customarily available to the general public. Complaints 
may also relate to the telecommunication of hate messages. 
The CHRA prohibits discrimination on the basis of race, 
national or ethnic origin, colour, religion, age, sex, marital 
status, family status, sexual orientation, disability or any 
conviction for which a pardon has been granted. Complaints 
of discrimination based on sex include allegations of wage 
disparity between men and women performing work of 


equal value in the same establishment. 


In 1996, the Tribunal’s responsibilities were expanded 
to include the adjudication of complaints under 

the Employment Equity Act, which applies to federal 
government employees and to federally regulated 
private sector employers with more than 100 employees. 
Employment equity review tribunals are assembled 


from the CHRT membership on an as-needed basis. 


The CHRT is not a policy-making body. Its sole purpose 


is to hear and adjudicate cases of discrimination based 


~ on the facts of each case and current law. The Tribunal 


may only deal with cases referred to it by the Canadian 
Human Rights Commission. It renders decisions on 
individual complaints of discrimination but is without 
authority to lobby or attempt to influence the federal 
government's or the Commission's agendas on human 
rights and it cannot take sides on human rights issues. 

In addition, the Tribunal’s process must be equitable, fair 
and efficient, without being seen as a rush to complete the 
adjudicative process. Unreasonable delay is not acceptable, 
but neither is speed for the sake of expediency. In this, 

the Tribunal must find balance. Human rights, both for 
individual Canadians and for Canada as a whole, are too 


important to forgo an equitable and accessible process. 


Message from the Chairperson 


I am pleased to present this annual report of the Canadian Human Rights Tribunal, and I am proud to share with you 


the work the Tribunal has accomplished over the past year. 


In 2004, the Tribunal reached its highest-ever volume of 139 complaint referrals. That number dropped to 70 in 2006 
and last year levelled out at 82. Despite this, the complexity of cases has increased and the number of complainants 


appearing before the Tribunal without legal representation continues to pose serious challenges for the inquiry process. 


During the period 2003 through 2005, the Tribunal’s plate was brimming with work. As a result, the Tribunal 
re-introduced mediation as an alternative dispute resolution mechanism and also implemented, in 2005, a case 
management system to help the parties better prepare for hearing. These measures to relieve some of the pressure on 
the Tribunal and the parties have proved valuable: hearing preparations have become increasingly effective and have 
helped the Tribunal ensure complaint inquiries are conducted more expeditiously and informally, as prescribed by 


the Canadian Human Rights Act. Nonetheless, we recognize there are still improvements to be made. 


In the area of human rights, one size certainly does not fit all. For example, some complaints occur within highly 
structured organizations, such as large companies and federal government departments. Others arise from less rigid 
organizational environments that function within a different cultural milieu. We recognize that the Tribunal’s pro 
forma template of case management requires adjustment to deal with these varied circumstances and we have begun 


to adapt the inquiry process accordingly. 


The Tribunal has also continued to capitalize on technology to help in increasing the efficiency of the inquiry process. 
In 2007 we implemented a digital voice recording system, ending the costly and time-consuming practice of producing 


transcripts of proceedings. We have also put in place an electronic filing system for all complaint case files. 


In the area of public management, the Tribunal has adopted a plan of action focused on achieving the highest-possible 
levels of accountability, performance and public service renewal. We have strengthened our suite of organizational policies 


and have reinforced the Tribunal’s risk management framework. 


To address the capacity limitations of our small size, we have partnered with central agencies and other like-sized 
departments and agencies to develop sharing solutions to enterprise-wide public management challenges. The Tribunal 
has thus been able to become more innovative, flexible and responsive within the context of modern public management 


and is able to function more efficiently in fulfilling our mandate under the Canadian Human Rights Act. 


J. Grant Sinclair 
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Process Refinement: An efficient case management process and modern technology tools are helping the Tribunal 
improve its inquiry process 


PMN 


The Tribunal’s mission is to better ensure that Canadians 


have equal access to the opportunities that exist in our 
society through fair and equitable adjudication of the 
human rights cases brought before it. Pursuit of this goal 
requires that the Tribunal make timely, well-reasoned 
decisions on issues of human rights that are consistent 
with the law. Both the 2005 and 2006 annual reports 
acknowledged the Tribunal’s continued focus on these 
objectives, despite the record-high caseload that brought 
with it increasingly complex inquiries and greater 
numbers of parties appearing before the Tribunal 


without expert legal representation. 


The complexity of the cases heard in 2005 and 2006 
and the lack of legal representation for complainants in 
those cases continued to present significant challenges 
for the Tribunal in 2007. Nonetheless, and despite its 
small size and limited resources, the Tribunal successfully 
avoided a backlog by actively engaging parties to 
complaints through a case management process 
introduced in 2005. 


The Tribunal’s case management system is designed to 
assist the parties in ensuring their cases are ready for 
hearing. At key stages prior to the hearing, a Tribunal 
member conducts conference calls with the parties, 
helping them understand their obligations and setting 


deadlines for meeting them. Early intervention by an 


experienced Tribunal member in this way helps the 
parties focus on the issues that must be addressed 

to substantiate or refute the complaint and helps to 
resolve key issues that might otherwise result in delays 


or inefficiencies at the hearing. 


An efficient case management 
process and advanced technology 
have helped the Tribunal avoid 

a case backlog. 


The introduction of new technologies has also enhanced 
the efficiency of the Tribunal’s inquiry process. The 
document-automation and data retrieval software 
introduced in 2005 has proved highly useful not only 
for retrieving information but also for enhancing the 
security and integrity of the Tribunal’s official record. In 
2007, the Tribunal added digital voice recording to its 
technological capabilities. This allows Tribunal members 
and the parties quicker access to Tribunal proceedings, 
with limited associated cost and without the need for 


hard copy transcriptions. 


Going forward, the Tribunal will continue to leverage 
new technologies to increase efficiency and reduce 


operational costs. 
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Tribunal Membership The Tribunal’s Chairperson served as Vice-Chairperson 


In 2007, the Tribunal’s membership consisted of a 
Chairperson, Vice-Chairperson, one full-time member 
and seven part-time members representing various 
geographic areas of Canada (see Appendix 3). Two wis 
eo ; jurisprudence in human rights law. 
additional part-time members were appointed at the 


end of the year. 


TABLE 1 New Case Files Opened, 1997-2007 


until 2004 and the Vice-Chairperson had earlier 
been a full-time member. This continuity has been 
of considerable value in helping the Tribunal cope 


with its heavy workload and in developing consistent 


1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 


Human Rights 23 22 37 70 83 55 130 139 99 70 
Tribunals/Panels 


Employment Equity 0 0 0 Fe 4 fe oo Pe lo 0 
Review Tribunals 


Totals 23 22 37 74 87 55 130 141 99 70 


2007 +=Totals 


82 810 
0 10 
82 820 


Note: In accordance with the provisions of the Canadian Human Rights Act, the volume of case files opened by the Canadian Human 
Rights Tribunal is determined by the number of complaints referred by the Canadian Human Rights Commission. 


2007 


Results _ 


Vigorous advocacy and the growing complexity of cases in recent years have continued to challenge the Tribunal’s 
inquiry process. Nevertheless, the CHRT has remained committed to reducing case completion time to 12 months 


and is actively seeking ways to further improve its efficiency. 


Workload Issues 


Although the number of complaint referrals has decreased 
since the peak years of 2003 and 2004, the volume of 
work in 2007 continued to strain the Tribunal’s resources. 
In 2007, the Tribunal received 82 new complaint cases— 
down from 99 in 2005 and up from 70 in 2006. 

(Table 1). 


Given the realities of civil litigation today, this size of 
caseload places tremendous pressure on the Tribunal. 
Back in 1979 when the Tribunal was formed, the 
style of advocacy was very different: an appointed 
panel would hear a complaint and an inquiry would 
commence promptly after minimal pre-hearing 
procedures. The inquiry itself would be brief (often 
lasting less than a week) and all issues would be 


dealt with during the hearing. 
TABLE 2 Hearing Days, 2003-2007 


Hearing Days 


Mediation Days 


Case Management Conferences 


Totals 


Note: Hearing days exclude pay equity complaint cases where multi-year hearings were conducted by the Tribunal. A case 
management system of conference calls with the parties was introduced in 2005. 


Today, hearings are far more adversarial and the hearing 
process is punctuated with procedural motions and 
preliminary objections. The Tribunal attempts to 
minimize the impact of these disruptions in several 
ways. For example, the Tribunal has developed Rules of 
Procedure that set out clear expectations for disclosure. 
In addition, the Tribunal’s case management system helps 
parties identify and resolve disclosure disputes at an early 
stage and offers guidance on how to streamline their case 
presentation. As a result, the number of formal rulings 
required has dropped: in 2004, the Tribunal rendered 

24 formal rulings on motions; in 2005 and 2006, that 
number grew to 37 and 44 rulings, respectively; and in 
2007, the number was reduced to 35. 


2003 2004 2005 2006 2007 


539 


193 242, 169 3195) 335 
ee fe ge 
‘ N/A N/A. 162 229 158 


239 381 483 
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Where case management is concerned, in 2006 the 
Tribunal held 229 conference calls to deal with 
preliminary and procedural matters raised by parties. 
These were followed by 335 days of hearings—the 
heaviest hearing workload in the Tribunal’s history 
(excluding pay equity complaint cases where multi-year 
hearings were conducted). By contrast, in 2007 case 
management conference calls decreased to 158. 

(Table 2). We anticipate a concomitant decrease 


in hearing days in 2008. 


At 2007 year-end, 98 case files remained active, compared 
with 147 in 2005 and 100 in 2006. Relatively high in 

historical terms, this figure reflects the growing complexity 
of complaint cases and the increased volume of complaint 


referrals the Tribunal began to experience in 2003. 


Timeliness of the Hearing Process 


In 1998, the Tribunal set a target of reducing the time 
between the date of referral of a case and its completion 
to 12 months in at least 80 per cent of cases. Completed 
cases include those that have been settled (through 
mediation or otherwise), those that have been 
discontinued, and cases that have been heard and 


decided by a Tribunal member. 


Significant progress was made in 2007 toward achieving 
that goal: average case completion time was 137 days and, 
at year-end, 21 per cent of 2007 cases had been closed. 
These are encouraging statistics, particularly when 
compared with historical figures. Case files opened in 2006 
were closed, on average, in 227 days and 75 per cent within 
12 months. Files opened in 2005 were closed, on average, 
in 195 days, with 81 per cent completed in less than 

12 months. About 77 per cent of the Tribunal’s 2004 cases 
were completed in less than 12 months and only five cases 
(three per cent) from 2004 remain open. Case files opened 


in 2003 were completed in an average of 236 days, and files 


opened in 2002 were completed in an average of 208 days. 
At year-end of 2007, the Tribunal had closed 77 per cent 
of 2006 case referrals, 89 per cent of 2005 cases and all 


complaint cases referred to the Tribunal before 2004. 


As the Tribunal’s case management 
process becomes more efficient 
and human rights jurisprudence 
evolves, the CHRT will continue its 
effort to shorten full-hearing case 
completion times. 


Most human rights cases are settled without a hearing. 
Cases that require a full hearing and decision take longer. 
Average case closure time for full-hearing cases has varied 
through the years. In 2001, it was 384 days, with six cases 
requiring more than one year to finalize. By 2002, the 
average dropped to 272 days, and no case took more than 
a year to complete. In 2003, the average rose to 425 days, 
with more than half of cases requiring more than a year to 
complete. Of the cases that proceeded beyond the one-year 
mark in 2003, most were delayed due to requests from the 
parties or were the subject of Federal Court proceedings. 
In 2004, the average time rose to 486 days. In 2005, the 
number dropped again to 427 days, and in 2006 it rose 
again to 495 days, with most cases exceeding the one-year 
target. At the time of this annual report’s publication, 

data on the closure of complaint files opened in 2007 


was as yet insufficient. 


Since 2002, the amount of time it takes for a case to 

make its way to hearing has been increasing. In 2002, the 
average number of days between referral to the Tribunal 
and the first day of hearing was 169. By 2003, that figure 
had increased to 232 days, and in 2004 the figure rose to 
279. Cases opened in 2005 and 2006 took an average of 
305 days and 340 days, respectively, to proceed to hearing. 
In 2007, the average time lapse between referral and the 
start of hearing dropped to 276 days. Many of the files 
opened in 2007 are still pending. 


The rise in the number of days required for a case to reach 
a full hearing and decision is a function of the Tribunal’s 
increased efforts at the pre-hearing stage. The Tribunal 
process must be fair and efficient without compromising 
due process. In particular, case management conferences 
with the parties take time. An additional factor 
contributing to the length of cases overall is the labour- 
intensive nature of well-reasoned decisions, especially as 
complaints grow in complexity. As the Tribunal’s case 
management process becomes more efficient and human 
rights jurisprudence evolves, the CHRT will continue its 
efforts to shorten completion times for cases requiring a 


full hearing and decision. 


The pre-hearing phase of cases has become increasingly 
litigious. Nevertheless, in 2007 the Tribunal continued 
to meet the earliest hearing dates of convenience to the 
parties. The Tribunal’s case management model has 

also helped ensure an effective and efficient adjudication 
process. But, given the increase in the complexity of 
discrimination cases and in the volume of complaint 
referrals since 2003, the Tribunal has decided to reduce 
slightly its target for cases completed within a 12-month 
period to a now mote realistically achievable rate of 


70 percent, rather than 80 per cent. 


Timeliness of Rendering Decisions 


Since 1998, the Tribunal has sought to reduce the time 
it takes to render a decision once a hearing is complete. 
Its objective has been to issue a decision no later than 
four months after the last day of the hearing in at least 
90 per cent of cases. This continued to be a challenging 
target for the Tribunal in 2007. 


In 2003, decisions were rendered within an average of 
84 days after the close of the hearing. In 2004, that 
number rose to 121. In 2005, decisions took longer— 
91 days on average—with less than half rendered within 
four months. In 2006, the average was 199 days and 


only four (30 per cent) of the year’s 13 decisions met 


the four-month target. In 2007, decisions were rendered 
on average in 166 days after a hearing—a small 
improvement— but only three (14 per cent) of the 


year's 20 decisions met the four-month target. 


Despite the decline in new case referrals in 2006 (Table 
1), the 200 per cent increase in new cases received by 
the Tribunal in 2003 and 2004 continued to affect its 
workload. Tribunal members rendered 20 decisions in 
2007 on the merits of complaints. This represents the 
second-highest number of decisions rendered in a single 
year since 1993, when the Tribunal issued a total of 


25 decisions. 


The increased complexity of cases, the vigorous advocacy 
at inquiries and the amount of time Tribunal members 
spent resolving pre-hearing issues added significantly to 
the Tribunal’s workload. Despite these challenges, the 
CHRT remains committed to striving for the earliest 
possible disposition of cases. The Tribunal expects that, 
by helping the parties determine, with greater precision, 
which issues must be decided at hearing, active case 
management will continue to yield major process 
improvements by reducing the number of issues to 


be addressed at hearing. 


Given this, and the generally accepted six-month 

target for rendering decisions in the judicial sphere, 

the Tribunal has therefore decided to extend slightly its 
own target for decision rendering. It now aims to deliver a 
decision within four months of the close of hearing in 80 
per cent of cases, rather than 90 per cent. In doing so, 
however, the Tribunal has strengthened its commitment 
to the timely disposition of discrimination complaint 
cases by way of a Practice Note (see http://www.chrt- 
tcdp.gc.ca/about/tribunalrules_e.asp) issued in 2007 to 
parties and the legal profession outlining hearing schedule 
expectations and the commitment of Tribunal members 


to meeting their objective of expeditious case disposition. 
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Tribunal Settlements and Mediations 
Of the case files opened in 2003 and 2004 that went to 


mediation, settlements were reached in approximately 

64 per cent of the cases. In 2005 and 2006, the Tribunal’s 
mediation success rate rose to 87 per cent (29 cases out 
of 33) and 88 per cent (37 cases out of 42), respectively. 
At 2007 year-end, 69 per cent of the cases referred for 
mediation had reached settlement. Several files opened 
late in the year are still in the early stages of inquiry. As 

a result, the settlement rate for cases opened in 2007 is 


expected to increase. 


While the continuity of experienced Tribunal members 
is contributing greatly to the success of the Tribunal’s 
mediation process, as human rights law has continued 
to evolve the issues arising during mediation have 
become increasingly complex. Moreover, certain types of 
complaints—such as those alleging the communication 
of hate messages and those alleging unequal wages 
between men and women for work of equal value— 
have emerged as especially adversarial and are less 
likely to reach settlement. The Tribunal received 21 
such cases in 2005 and 2006, and eight more in 2007. 


a tulhh it Sonn 


Refer to Table 3 for more information about average 


case completion timeframes from 1997 through 2007. 


Case Closures 


As noted above, no complaint cases referred to the 
Tribunal prior to 2004 remain open. Only five cases 
(three per cent) from 2004 remain open and 89 per cent 
of the complaint cases from 2005 have been completed, 
leaving just 11 cases pending. To date, the Tribunal has 
closed 81 per cent of its 2006 complaint case referrals, 
leaving 13 cases open. Although 61 of the 82 referrals 

in 2007 remain open, many files are fixed or otherwise 


close to hearing. 


Case Management 
In 2007, the tenor of hearings before the Tribunal 


continued to be increasingly adversarial. The hearing 


process was often interrupted by motions and 


objections. Although pre-hearing disclosure procedures 


are in place to ensure fair and orderly hearings, these 
have not completely solved the problem of frequently 


missed deadlines, requests for adjournment and 


TABLE 3 Average Case Completion Timeframes: 1998 to 2007 


From date of referral from the 
Canadian Human Rights Commission 


To mediate a case - 


Tosettleacase, it 
To first day of hearing — 6h ULE: 
Fordedsion to oe released font 103 128° 
end of hearing 

ierarage siseaecingiuiiers close case 252 272 


1998 1999 2000 2001 2002 2003 2004 2005 2006 2007* 
Se | 124 ape 100 eee 111 
230 202 (950 211 [406 86 [fee 131 
213 293 (468.232 978 305 au 276 
164 84 | $8 84 491 191 336 = 
272° 244 208 236. 308 195 27h" 136 


*Note: There are still many open files from 2007; this will change the averages for that year. 
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disagreements between parties about the issues being 


litigated. The case management process introduced 

in 2005 has offered some relief. By conducting 

case conferences with the parties at strategic points 
throughout the pre-hearing stage of the inquiry, the 
Tribunal helps guide parties toward a more predictable, 
streamlined and fair approach to case conduct. In 

turn, the Tribunal is better able to ensure a more 


effective and efficient hearing on the merits. 


While the Tribunal is always careful to avoid coercion 
when imposing constraints, especially deadlines, on 
the parties, it nevertheless believes that its proactive 
case management approach will continue to benefit 
the parties. Procedural issues left unresolved at the 
pre-hearing stage can greatly hinder the parties’ ability 
to present their cases at hearing and can cause serious 
delays. The Tribunal’s interventionist approach to 

case management is helping parties better meet 

their commitments. In 2007, the Tribunal reinforced 
this approach with the publication of its first 

Practice Note (see http://www.chrt-tcdp.gc.ca/about 
/tribunalrules_e.asp). Based on the principle that 

the process for inquiring into and exposing acts of 
discrimination must be expeditious in order to be 
effective, the Tribunal’s Practice Note calis upon 
counsel and the parties appearing before it to abide by 
their hearing schedule commitments. The Tribunal 
reciprocates with its own commitment to ensure its 
decisions on inquiries are delivered as early as possible 


and without undue delay. 


Keeping Parties and the Public Informed 
In 2002, the Tribunal published a guide, What Happens 


Next?, that explains the entire inquiry process in 
non-legal language. In 2004, this was followed by a 
publication clarifying the Tribunal’s role and explaining 


how it conducts its business and the difference between 


the roles of the Tribunal and the Canadian Human 
Rights Commission. What Happens Next? was updated 
in 2004 to explain the mediation process used by 

the Tribunal. In 2006, the Tribunal completed and 
published a new edition of the guide, incorporating 


the new case management process introduced in 2005. 


Both What Happens Next? and the Tribunal’s Mediation 
Procedures guide are available on the Tribunal website 
at http://www.chrt-tcdp.gc.ca/pdf/Procedures%20Bil 
%20Jan27-06.pdf. 


The Tribunal continues to receive very few complaints 
about its services. Some concern has been expressed, 
however, about the availability of complete information 
on past Tribunal decisions. The Tribunal’s website 

was redesigned in 2003 to better comply with the 
Common Look and Feel standards developed as part of 
the Government of Canada’s online initiative. A more 
powerful search engine, a decision classification system 
and the online publication of decisions and rulings 

on the date they are released (see http://www.chrt- 
tcdp.gc.ca/tribunalrules_e.asp) have improved access to 
decisions and rulings. In 2005, the Tribunal undertook 
another review of the decision and rulings data source 
on its website, completing the project in 2006 and 


identifying further service enhancements. 


In 2007, the Tribunal substituted paper distribution of 
decisions and rulings with an Internet-based notification 
and access system and replaced hard-copy transcriptions 
with digital voice recordings at its hearings. These 
technology advances have saved both time and paper, 
and are offering more efficient information access for the 


Tribunal’s clients and the Canadian public in general. 
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Tribunal Decisions Rendered 


Date of decision: Culic v. Canada Post Corporation, 2007 CHRT 1 
24/01/2007 


The complainant suffered from a permanent partial disability to neck and 


ig paler shoulders that she claimed prevented her from working more than six hours 
per day. After she moved into a new position, the respondent had concerns 

Employment: aan ; , 

Canada Post Corporation about the medical information provided by the complainant's doctor. The 
respondent ordered her to undergo an out-of-town Independent Medical 

eRe ae Examination (IME). The Tribunal found that the imposition of an IME in 


these circumstances was a bona fide occupational requirement. The respondent 


had an obligation to protect the complainant’s health in the workplace and had 


exhausted all other means of fulfilling this obligation. 


However, the Tribunal also found that the respondent differentiated adversely in 
regard to the complainant through unwarranted threats of discipline and discharge 
for failure to provide information about her disability. In addition, the respondent 
questioned the complainant excessively about her work restrictions. During a period 
of sick leave, the complainant became pregnant. When she expressed a desire to 
return to work, the respondent imposed two out-of-town IMEs as a condition of her 


return to service; one with a psychiatrist and another with an occupational specialist. 


The Tribunal found that the former was not reasonably necessary but the latter was. 
Moreover, it found that requiring the complainant to travel to another city for the 
IME’s and keeping her out of service until she had done so, failed to accommodate her 
needs to the point of undue hardship. Finally, the Tribunal held that the respondent 
discriminated against the complainant by disciplining her for insubordination when, 
out of concern for her pregnancy, she refused to travel to the city where the IMEs were 


booked. The Tribunal issued orders compensating the complainant for wage loss and 


directing her return to active service. 


Warman v. Tremaine 2007 CHRT 2 


The complainant, Mr. Warman, alleged that Mr. Tremaine discriminated against 
persons or a group of persons on the basis of religion, national or ethnic origin, 
race or colour by repeatedly communicating messages of hatred over the Internet, 


contrary to section 13 of the CHRA. 


The complainant had been monitoring activities of what he described as “white 
supremacist” and “neo-Nazi” groups. While monitoring a website, the complainant 
noticed postings by an individual whom the complainant later identified as the 
respondent. The respondent admitted before the Tribunal to being the author 

of the impugned postings. The complainant alleged that the impugned postings 
contained discriminatory remarks towards blacks, Jews, Aboriginals, other non- 


whites and homosexuals. 


To establish that the postings by the respondent were in violation of section 13 

of the CHRA, the complainant had to lead evidence on three points. The first 

was that the material was communicated repeatedly; the second was that it was 
communicated by means of a telecommunication undertaking within the legislative 
authority of Parliament; and the third was that it was likely to expose persons to 
hatred or contempt because they were identifiable on the basis of a prohibited 


ground of discrimination. 


In this case, the Tribunal noted that the Internet was designed to facilitate repeated 
mass transmission of a message. Consequently, it concluded that the respondent's 
postings were viewed repeatedly. Moreover, the Tribunal concluded that the Internet 
was a mode of telecommunication that fell under Parliament’s authority. Finally, it 
was established that the tone and content of the respondent's postings were aggressive 
and violent in nature, and that they exposed people to hatred and contempt based on 
prohibited grounds, contrary to section 13—the messages completely dehumanized 
the groups that they targeted. For the above-mentioned reasons, the complaint was 
substantiated. The respondent was prohibited from communicating material 
substantially similar in nature to the impugned messages. In addition, the respondent 


was ordered to pay a monetary penalty. 


Date of decision: 
02/02/2007 


Member: 
Miche! Doucet 


Issue: 
Hate message 


Outcome: 
Complaint substantiated 
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Date of decision: Sugimoto v. Royal Bank of Canada 2007 CHRT 5 
21/02/2007 
The complainant alleged that the respondent, the Royal Bank of Canada (RBC), in 


Member: ; 
J. Grant Sinclair its Pension Plan discriminated against her by treating her in an adverse differential 


manner on the grounds of sex, contrary to section 7, 10 and 21 of the CHRA. 
Employment: 


Royal Bank of Canada 


Under the RBC Pension Plan (the “Plan”), a male of the same age as the complainant 


Outcome: could retire with an unreduced pension at age 56, 70 months earlier than she could. 
Complaint dismissed The reason for this was that prior to May 1, 1974, male employees of RBC were 
ae eligible to become contributory members of the Plan at age 21, while women had 


to wait until the age of 24. On May 1, 1974, the membership eligibility age was 


changed to 30 for all employees. 
In 1980, the CHRA began to apply to pension plans. 


In 1996, in an effort to correct the discriminatory practice of the Plan that existed 
prior to 1974, RBC introduced a Gender Buy-Back (GBB) plan to allow the affected 
women to purchase benefits for the three lost years. While the GBB was underinclusive 
as a curative measure, it was aimed at pre-CHRA discrimination and as such its 


underinclusiviness could not be relied upon to found liability under the CHRA. 


In 2001, RBC introduced the “2001 Re-opener” which allowed employees who had 
opted out of the Plan implemented on May 1, 1974 to regain their lost benefits. 
Among other things, that program allowed male employees who had been between 
the ages of 21 and 24 in 1974 to regain their lost benefits and ultimately retire 
earlier. By proving that the “2001 Re-opener” gave her male counterpart an 
advantage, the complainant established a prima facie case of discrimination on 

the grounds of sex. However, the respondent explained that the “2001 Re-opener” 
distinguished only between plan members and non-plan members. While plan 
membership had been previously restricted on discriminatory grounds, the 
discriminatory membership rule in question had been legal at the time it was 


made and it was abolished before the coming into force of the CHRA. 


One could not impose liability for the respondent’s facially neutral “2001 Re-opener” 
initiative simply because it indirectly incorporated a discriminatory rule that had 


existed prior to the enactment of equality legislation. 


On the above-mentioned grounds, the Tribunal dismissed Ms. Sugimoto’s complaint. 


Durrer v. Canadian Imperial Bank of Commerce 2007 CHRT 6 Date of decision: S 
30/03/2007 


After working for the Canadian Imperial Bank of Commerce (CIBC) for over 


Member: 
28 years, Mr. Durrer was notified that his position was going to be eliminated and Matthew D. Garfield 
his employment terminated because-of company-wide downsizing and restructuring. 
ae oy es : Employment: 
The restructuring aimed to eliminate 2,500 jobs and as a result, employees were Canadian Imperial Bank 
encouraged to look for work outside CIBC. Because Mr. Durrer’s position was of Commerce 
found to be redundant and unnecessary, his position was eliminated. Outcome: 
Complaint dismissed 


At the time, CIBC was offering immediate, unreduced pensions to its employees 


over 55 years of age. Because Mr. Durrer was younger than 55, he was not eligible. 


Following notification of termination of his employment in October 1999, 

Mr. Durrer managed to find three temporary positions within CIBC that extended 
his employment for another 28 months. Through the temporary positions, the 
complainant was hoping to ensure employment until he reached the age threshold 
required to qualify for a pension. However, at the end of the third temporary 
position, and before he qualified for the pension, his employment was terminated. 


Mr. Durrer alleged that CIBC had discriminated against him on the basis of age. 


The Tribunal found the evidence did not support the complainant’ allegation 

that CIBC had eliminated his position because of his age. The position was 
eliminated because it was redundant and not needed in CIBC's newly consolidated 
structure. Moreover, CIBC did not frustrate Mr. Durrer’s attempts to obtain 
sufficient temporary assignments in order to qualify for the pension; by the time 
of termination, Mr. Durrer had simply not been able to find a fourth assignment 


that matched his needs and qualifications, and this was not attributable to his age. 


The complaint was dismissed. 


ANNUAL REPORT 2007 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Date of decision: Cole v. Bell Canada 2007 CHRT 7 

04/04/2007 

Member: Upon returning from maternity leave, Ms. Cole, an employee of Bell Canada (Bell), 

A. Hadjis asked the company to provide her with a work schedule that would enable her to go 
home and breastfeed her child at the same time every day. The complainant’s child 

Employment: : ye ae 

Bell Canada was born with a serious health condition and physicians advised the complainant 
that, given the imminent need for surgery, she should breastfeed her child for as 

esney tere: long as possible in order to strengthen his immune system. 


The complainant alleged that in turning down her request for a modified work 


schedule, Bell refused to accommodate her and thus discriminated against her 


based on her sex and family status, in violation of section 7 of the Canadian 


Human Rights Act. 


The Tribunal found that Bell did not treat Ms. Cole’s request to change her work 
schedule to better accommodate nursing as a request coming from a mother. Instead, 
Bell treated it as a medical issue and asked Ms. Cole to provide medical notes and 
reports in support of her request. The respondent thus viewed the complainant as 
suffering from a disability and required periodical updates from Ms. Cole’s physician 
to support the continuance of accommodation. By discouraging Ms. Cole's request 
as a mother for unpaid time off work each day in order to nurse her child, the 
respondent subjected the complainant to adverse differential treatment on the basis 


of her sex within the meaning of section 7 of the Act. The Tribunal further found 


that Bell had no policy on accommodating employees with respect to breastfeeding, 
and that the respondent had failed to prove that Ms. Cole's daily departure, up 
to one hour before her ordinary shift end in order to nurse her child would have 


caused undue hardship to Bell. 


The Tribunal ordered that Bell take measures to prevent this discrimination from 
occurring in the future by establishing policies relating to requests by Bell employees 
for accommodation with regard to breastfeeding that were consistent with the 
findings in its decision. Ms. Cole was awarded compensation for pain and suffering 


and compensation for Bell’s reckless conduct. She was also compensated for lost 


income related to wages unearned while at her physician's office obtaining the 


requested medical notes and reports. 


= 


Knight v. Société de transport de !Outaouais 2007 CHRT 15 


Mr. Knight alleged that the respondent, the Société de transport de l’Outaouais 
(STO), discriminated against him because of a disability in relation to employment, 


contrary to section 7 of the CHRA. - 


Mr. Knight had earlier been involved in a workplace accident that caused him to 
injure his right hand. Following the accident, the complainant received income 
replacement benefits from the Commission de la Santé et de la Sécurité au Travail 
(CSST) and was assessed by a doctor who determined that he had permanent 


functional limitations. 


When the complainant applied for a position with the respondent he was asked to 
undergo a medical exam. When the doctor learned of the complainant’s disability, 

he told him that his hiring would be delayed until he could review the CSST’s file. 
After the review, the doctor determined that the complainant did not meet the 


requirements for the position. The STO later informed him that he had not 


been hired. 


In reviewing the evidence, the Tribunal found that, although the respondent had 
considered accommodating the complainant, it had erroneously concluded that 
doing so would cause it undue hardship. For example, the possibility of offering the 
complainant a driver’s job was never properly examined and, given the circumstances, 
too much weight was attached to the effect of accommodation on employee morale 
and the collective agreement. Moreover, the STO relied on the CSST’s determination 
of the complainant’s work restrictions, despite the fact that the STO had made 

its own, more positive observations of the complainant’s abilities, and had been 
provided with a more recent and more positive prognosis from the complainant's 
physician. For those reasons, the Tribunal substantiated the complainant's allegations 
and ordered the STO to take steps to integrate him into the workplace and to 


compensate him for lost wages. 


Date of decision: 
02/05/2007 


Member: 
M. Doucet 


Employment: 
Société de transport 
de |’Outaouais 


Outcome: 
Complaint substantiated 
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Date of decision: 
15/05/2007 


Member: 
K. Jensen 


Employment: 
Canada Post Corporation 


Outcome: 
Complaint substantiated 


St. John v. Canada Post Corporation 2007 CHRT 19 


Mr. St. John, a partially disabled full-time postal clerk for Canada Post, who had 
been diagnosed with bipolar mood disorder and lower back and knee problems, 
alleged that Canada Post had discriminated against him on the basis of his disability 
by treating him in an adverse differential manner contrary to section 7 of the 
Canadian Human Rights Act. In addition, Mr. St. John alleged that Canada 

Post engaged in a discriminatory policy or practice, contrary to section 10 of 

the Act, when he and three other disabled employees were sent home early from 

the Edmonton mail processing plant due to lack of work, and were paid from 


their sick leave credits. 


During the hearing, the parties reached an agreement on the section 7 aspect of 

the complaint. Regarding the section 10 policy/practice allegation, the Tribunal 
concluded that the allegation was founded and that the practice followed in May 2003 
was not in accordance with the respondent's official accommodation policy. The 
practice was discriminatory because it entailed that during periods of low mail volume, 
when other employees could be retained, disabled employees such as the complainant 
were sent home without verifying if productive work being performed by others could 
have been given to them. The blanket rule against “back-filling,” which prohibited 

the respondent from re-assigning a non-disabled employee to a different position 

so as to allow a work-restricted disabled employee to keep working during low mail 
volume periods, did not comply with the CHRA. Furthermore, because the disabled 
employees being sent home were not given a choice of leave options, the practice was 
discriminatory for a second reason. Canada Post was ordered to offer the same leave 
options to disabled employees for whom alternative work cannot be found during low 
volume periods as are offered to other employees sent home for reasons of incapacity. 
Canada Post was also ordered to cease the blanket prohibition against back-filling that 
existed in May 2003 and which prevented it, during low mail volume periods, from 
re-assigning a non-disabled employee to other tasks and replacing him or her with a 


disabled work-restricted employee. 


gs 


Witwicky v. Canadian National Railway 2007 CHRT 25 


The complainant filed two complaints under sections 7, 10, 14 and 14.1 of the 
CHRA against Canadian National Railway (CN). The complaints alleged that the 


respondent had engaged in a discriminatory practice on the grounds of disability 


and retaliation in a matter related to employment. 


Mr. Witwicky, a train conductor, was called to work a train from Kamloops, British 


Columbia to Jasper, Alberta. Following his arrival, he phoned his wife and they 

had a conversation that left him emotionally distraught. Upset by the news he had 
received, the complainant decided to book himself off as unfit for duty and informed 
the respondent that he would not return to work for a few days. Mr. Witwicky 

then went out for dinner. Later that evening he was taken into custody for a short 
time by the RCMP when he was found passed out in a stolen vehicle. Afterward, 

the complainant returned to his workplace without informing his supervisor of the 
previous day’s events. He was later investigated by CN for these events, dismissed, 
and then eventually conditionally reinstated. The reinstatement contract included a 


clause that required the complainant to be regularly tested for drugs and alcohol. 


The complainant alleged discrimination on the basis of a perceived disability, 
namely the perception that he suffered from a substance abuse disorder and that 

he was perceived as being an alcoholic. The Tribunal found this allegation to be 
unsubstantiated. It determined that the complainant’s employment was terminated 
because the respondent felt that he had violated the company’s policies prohibiting 
the use of “intoxicants or narcotics by employees subject to duty, or their possession 
or use while on duty” and because Mr. Witwicky had reported fit for duty while the 


evidence showed that he was not. 


The complainant alleged that the terms of this reinstatement contract created the 
perception he was an alcoholic. But since he had not established that he was an 
alcoholic, nor had the respondent perceived him as such, the section 7 complaint 
was dismissed. For the same reasons, the Tribunal found that even if the complainant 
had been harassed, the harassment was not based on a “prohibited ground of 


discrimination” as required by section 14. 


The Tribunal also dismissed the complainant’s allegations that the respondent 
retaliated against him because he had filed a complaint under the Act. The 


allegedly retaliatory actions he had experienced were a reasonable consequence 


of his reinstatement contract. 


Date of decision: 
6/07/2007 


Member: 
M. Doucet 


Employment: 
Canadian National Railway 


Outcome: 
Complaint dismissed 
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Date of decision: Warman v. Wilkinson 2007 CHRT 27 

10/07/2007 

Member: Mr. Warman’s complaint alleged that Mr. Wilkinson and the Canadian Nazi Party 

Athanasios D. Hadjis (CNP) engaged in a discriminatory practice, within the meaning of section 13 of 
the CHRA, by repeatedly communicating hate messages through an Internet website. 

Issue: eee On oe af 

Hate message The discrimination was alleged to have been based on disability, religion, race, 
colour, sexual orientation, and national or ethnic origin. 

Outcome: 

Complaint substantiated 


Although the respondent was made aware of the proceedings, he failed to appear 


at the hearing. The Tribunal based its decision only on the evidence provided by 


the complainant. 


The Tribunal found that the impugned messages contained the hallmarks of 


hate messages within the meaning of section 13 of the CHRA. The messages 

called for “getting rid of” identifiable groups and advocated their mass killing. 
Various messages called for the segregation of non-whites and were replete with 
inflammatory, derogatory epithets referring to the targeted groups. Others trivialized 
or alternatively celebrated past persecution or tragedy involving members of the 
targeted groups. Finally, some of the messages portrayed Jews as a powerful menace 


seeking to monopolize the media with a view to controlling public opinion. 


On the basis of evidence pertaining to the respondent’s former physical address and 
certain personal information conveyed online by the administrator of the web forum 
where the impugned messages were posted, the Tribunal was able to conclude that 
Mr. Wilkinson was the forum’s administrator. As administrator, Mr. Wilkinson 

had the means to ensure that the impugned messages were never viewed publicly 
or that they were removed. The level of control he exercised over the posting of 

the messages was sufficient to establish that he caused them to be communicated 
within the meaning of the CHRA. The Tribunal was unable to make a finding 
against the CNP; while the CNP’s name was associated with the web forum where 
the impugned messages were posted, there was not sufficient evidence to show 

that the CNP was an actual person or group of persons, as opposed to simply 


Mr. Wilkinson’s alter ego. 


The Tribunal ordered Mr. Wilkinson to stop communicating the impugned 


messages or any other messages of a similar type. It also ordered him to pay a 


penalty of $4,000. 


Moore v. Canada 2007 CHRT 31 


The complainant, an employee of the Canada Post Corporation (CPC) in Vancouver, 
alleged that CPC contravened sections 7 and 10 of the Canadian Human Rights Act 
on the grounds of disability. 


Mr. Moore was working as a mail handler for the CPC when, after two back 
injuries, CPC’s medical consultant concluded that Mr. Moore should be designated 
as permanently, partially disabled (PPD) and should therefore be subject to some 


work limitations. 


Mr. Moore alleged that the employer discriminated against him by permanently 
assigning him to the manual section and reclassifying him to an inferior position, 
at a lower wage rate, because of his disability. In addition, Mr. Moore claimed 

that in 1999, CPC adopted a policy that adversely differentiated between PPD 
employees and other employees by limiting the shift bid choices of PPD employees. 


The Tribunal found that the first allegation in the complaint had not been 
substantiated. The complainant himself never disputed the accommodation 
involving his reclassification to a lower position, and in his own admission on 
a 1999 internal grievance form, Mr. Moore stated that he was not confident 


that he could return to his previous duties. 


In regards to the allegation that CPC adopted a policy that adversely differentiated 
between PPD employees and other employees by limiting their shift bid choices, the 
Tribunal concluded that CPC did engage in a discriminatory practice in this regard. 
Nevertheless, because Mr. Moore did not demonstrate that notwithstanding the 
discriminatory practice he would have received the shift he wanted despite his lack 


of seniority, the Tribunal did not make any award of compensation. 


Date of decision: 
25/07/2007 


Member: 
J. Grant Sinclair 


Employment: 
Canada Post Corporation 


Outcome: 
Complaint substantiated 
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Date of decision: Tanzos v. AZ Bus Tours Inc. 2007 CHRT 33 

08/08/2007 

onhas The complainant alleged that the respondent had engaged in a discriminatory 

M. Doucet practice on the grounds of sex and disability in a matter related to employment. 
Employment: Five months after she began her employment with the respondent, the complainant, 


AZ Bus Tours Inc. a bus driver, took sick leave. She returned to work under certain medical restrictions. 
Outcome: The complainant sought to continue working full-time but with fewer hours, per her 


Complaint substantiated doctor's orders. Instead, the respondent assigned her part-time on-call status. After 


the respondent still refused to reinstate the complainant to full-time status because 


J her doctor authorized five-day work weeks—provided there was no night work— 


of the restriction. As a result, the complainant eventually stopped working for the 
respondent. The Tribunal found that the respondent had discriminated on the basis 


of a disability, contrary to section 7 of the CHRA. 


The Tribunal noted that the complainant had presented her employer with a medical 
diagnosis of her disability, yet the only accommodation offered by the respondent 
was converting the complainant's full-time employment to part-time employment. 
This did not constitute accommodation to the point of undue hardship. The 
respondent was ordered to pay compensation for lost wages and compensation 


for pain and suffering. 


a 


peta 2S Khiamal v. Greyhound Canada Transportation Corp. 2007 CHRT 34 
Member: Since 1980, the complainant, Mr. Khiamal, had worked for the respondent, 
Kerry-Lynne D. Findlay Greyhound Canada Transportation Corporation, as a mechanic. In July 2002, he 
Employment: applied to the position of Night Shift Maintenance Foreman but did not get the job. 
Greyhound Canada In August 2003, Mr. Khiamal filed a complaint under sections 7, 10 and 14 of the 
Transportation Corporation CHRA against the respondent, alleging discrimination based on race, national or 
Outcome: ethnic origin, colour, age and disability. 

Complaint dismissed 


The complainant made three allegations. First, he claimed he was denied the 


Night Shift Maintenance Foreman position because of discrimination. Although 


the complainant established a prima facie case of discrimination on this point, 
the respondent presented evidence demonstrating that personal problems 
between Mr. Khiamal and a colleague were at the root of the unfair treatment, 


not discrimination based on prohibited grounds. In view of the evidence, the 


Tribunal accepted the respondent’s explanation and dismissed the first allegation. 


Second, the complainant claimed that he suffered continued harassment by his 


co-workers and managers based on his race. However, the evidence presented by 
Mr. Khiamal was not complete or sufficient in that it did not establish a connection 
between the pattern of unwelcome conduct and a prohibited ground. The second 


allegation was thus dismissed. 


Third, the complainant alleged that he had been denied training and courses in 
violation of sections 7(b) and 10(a) of the CHRA. Although there was prima facie 
evidence that the respondent differentiated against the complainant adversely in the 
approval of courses and training, there was no evidence linking that differentiation 
to a prohibited ground of discrimination. The third allegation was therefore also 


dismissed (judicial review pending). 


Vilven 2007 CHRT 36 


The complainants, George Vilven and Robert Neil Kelly, had worked for the 
respondent, Air Canada, since 1986 and 1972, respectively. They alleged that Air 
Canada discriminated against them on the basis of age, contrary to sections 7 and 10 
of the CHRA by requiring them to retire at age 60. Mr. Kelly also filed a complaint 
against the Air Canada Pilots Association (ACPA), alleging a contravention of 
sections 9 and 10 of the CHRA. Finally, the Fly Past 60 Coalition challenged the 
constitutionality of section 15(1)(c) of the CHRA, claiming it violated section 15(1) 
of the Charter. 


The Tribunal found that the termination of the complainants’ employment with 

Air Canada on the basis of the mandatory retirement policy established a prima facie 
case of discrimination under section 7 of the Act. Furthermore, the sole fact that 
ACPA had agreed to this policy through the collective agreement and pension plan 


established a prima facie case of discrimination against the union respondent. 


However, under section 15(1)(c) of the CHRA, if the respondents could prove that 
age 60 was the normal age of retirement for similar positions, the case against them 
would fall. In this situation, the onus to prove that the normal age of retirement was 
60 rested with Air Canada since it had greater access to the relevant information and 
superior financial resources. In comparing Air Canada with other major international 
airlines, the data revealed that age 60 was the normal age of retirement for the 


majority of positions in other major airline companies. Moreover, age 60 had been 


Date of decision: 
17/08/2007 


Panel: 
Grant Sinclair, Karen A. Jensen, 
Kathleen Cahill 


Employment: 
Air Canada and Air Canada 
Pilots Association 


Outcome: 
Complaints dismissed 
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designated as retirement age by the industry in an international standards document. 
The result was that Air Canada’s mandatory retirement policy could not be viewed | 


as a discriminatory practice under the CHRA; it imposed the “normal age of | 


retirement” for similar positions. 


With regard to the constitutional challenge put forward to the “normal age of 
retirement” defence, the Tribunal found that the mandatory retirement policy did 
not violate the dignity of the complainants and did not fail to recognize them as 
full and equal members of society. Thus the section 15 Charter claim failed. For 


all these reasons, the complaints were dismissed (judicial review pending). 


Deere Tanzola 2007 CHRT 38 

Member: The complainant, Maureen Tanzola, worked for the respondent, AZ Bus Tours Inc. 
Michel Doucet from October 1997 to November 2001. She alleged that the respondent engaged 
Employment: in discriminatory practice on the grounds of sex in a matter related to employment 
AZ Bus Tours Inc. in violation of sections 7-and 10 of the CHRA. She claimed she had been harassed 
nteeries because she is a woman, and that because of her gender she was transferred to a 
Complaint dismissed new division—a three-hour commute from her home—forcing her to resign. 


The Tribunal found the complainant never established that the respondent engaged 


in any form of discriminatory practice toward her during her employment. Nothing 


showed that the respondent's policies or practices stereotyped or were prejudiced 
against female employees. On the contrary, the evidence showed that both male and 
female employees were expected to meet the same requirements and qualifications. 
The complainant's allegations did not establish a link between the way she claimed she 
was treated and the fact that she is a woman. Complaints under the CHRA are not 


wrongful dismissal actions; the complaint depends on a finding of discrimination. 


There was no such finding here and the complaint was therefore dismissed. 


Graham v. Canada Post Corporation 2007 CHRT 40 


Since 1977, the complainant, Ms. Graham, worked for the respondent, Canada 
Post Corporation. In 2001, she became acting superintendent. When she assumed 
the position, a new project that placed a lot of responsibility and pressure on her 


as acting superintendent was about to be launched. 


Starting in May 2002, Ms. Graham stopped going to work and remained absent 
until November 2005 because of illness. In 2003, Ms. Graham filed a complaint 
alleging that Canada Post discriminated against her by failing to accommodate 

her temporary disability and by treating her in an adverse differential manner— 
both contrary to section 7 of the CHRA. Ms. Graham claimed that Canada Post 
terminated her status as acting superintendent because of her disability and that 
the corporation caused her disability and her inability to work by its failure to 


provide sufficient staff and support for her to carry out her duties. 


The Tribunal concluded that although it was clear Ms. Graham had suffered from a 
temporary disability, she did not establish a prima facie case that CPC discriminated 
against her by failing to accommodate her. In fact, “failure to accommodate” is 
neither a prohibited ground of discrimination nor a discriminatory practice under 
the CHRA. Further, no evidence was presented by the complainant to establish that 


CPC treated her in an adverse differential manner because of her disability. 


Ms. Graham claimed that the CPC terminated her acting assignment because of her 
disability. However, the Tribunal found that although the obligation rested on the 
respondent to demonstrate that the complainant was accommodated to the point 
of undue hardship, it was the complainant’s duty to prove that she had assisted in 


securing an appropriate accommodation. In this case, Ms. Graham failed to do so. 


Finally, Ms. Graham claimed that the respondent had caused her to become disabled 
by not providing her with sufficient staffing support. This claim implied that she had 
become disabled prior to taking her leave of absence. Unfortunately, she presented no 


evidence to support that allegation. 


For these reasons, the Tribunal dismissed Ms. Graham’s complaint. 


Date of decision: 
02/10/2007 


Member: 
Grant Sinclair 


Employment: 
Canada Post Corporation 


Outcome: 
Complaint dismissed 
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ae raced Day v. Canada Post Corporation 2007 CHRT 43 

19/10/2007 
as Ae While working for Canada Post Corporation, Mr. Day became ill and was diagnosed 
K, Jensen with depression, anxiety disorder and an obsessive compulsive personality disorder. The 
Emol t complainant alleged that Canada Post never accepted his psychiatric disability. Mr. Day 
m ment: 
Cae Boek Corporation raised 10 allegations of discrimination. The complainant’ allegations related to: his 

psychological fitness to work; Canada Post's requirement that he work the night shift; 

Cora Ra substantiated: the termination of his employment; and negative differential treatment and harassment 
one allegation substantiated; on the basis of his disability contrary to sections 7 and 14 of the CHRA. 
nine allegations dismissed 

ke The Tribunal dismissed nine allegations; one was substantiated because the 


evidence showed that Canada Post treated Mr. Day differently from non-disabled 
employees—and without sufficient dignity and respect when, after witnessing 
disturbing behaviour, it removed him precipitously from the workplace and placed 
him on sick leave. The respondent was able to justify the need to remove the 
complainant from the workplace on the grounds of protecting Mr. Day’s safety and 
that of his co-workers. However, the respondent was unable to justify its failure to 
provide Mr. day and his physician, in a timely way, with the information on which 
the decision to remove Mr. Day was made. To the extent that it failed to share this 
medical and observational information promptly, the respondent did not fulfill its 


procedural duty to accommodate. 


The Tribunal awarded the complainant compensation for pain and suffering, 


reimbursement for legal fees, and compensation for wilful and reckless conduct. 


Willoughby v. Canada Post Corporation 2007 CHRT 45 


Mr. Willoughby’s complaint alleged that his employer, Canada Post Corporation, 
discriminated against him on the basis of his disabilities—both physical and 
mental—in breach of either or both of sections 7(a) and 7(b) of the Canadian 


Human Rights Act. 


Mr. Willoughby was first employed by Canada Post in 1977. Twenty years later he 
was assigned to a shift that started at 3:30 a.m. and ended at 11:30 a.m. Having 
difficulty performing his job, the complainant underwent a medical assessment. The 
physician found that Mr. Willoughby was suffering from a sleep disorder and should 
work a regular day shift. In addition, the physician found that Mr. Willoughby had 


knee injuries and should not be required to do excessive walking, standing or lifting. 


Canada Post initially assigned the complainant to a number of different day 
positions. Mr. Willoughby alleged that the second position he was assigned was too 
difficult for him and did not suit either his experience or his abilities. As a result the 
complainant made numerous mistakes, received a poor performance evaluation, and 
was removed from his position. He was reassigned to his initial position and placed 
on the 3:30 a.m. to 11:30 a.m. shift—the same shift his physician had found to be 
unsuitable. Mr. Willoughby’s psychological condition deteriorated as a result of this 
change and his psychologist said that he should be assigned to a day shift. Canada 
Post advised the complainant that the company had no positions available to meet 
his medical restrictions and that he should go on disability leave. Following the 

end of that leave, Mr. Willoughby wanted to return to his job: Canada Post again 


informed him there were no positions available to meet his medical restrictions. 


The Tribunal found that Canada Post treated Mr. Willoughby in an adverse 
differential manner based on his disabilities when it failed to accommodate his 
medical restrictions and reassigned him to the night shift. In addition, the Tribunal 
found that Canada Post was not sensitive to or respectful of Mr. Willoughby's skills, 
capabilities and potential contributions, did not consider alternative approaches 

to accommodate him and was not flexible and creative enough in conducting an 


adequate search for alternative employment. 


The Tribunal therefore found that the complaint regarding Mr. Willoughby’s 
reassignment to the night shift and the complaints regarding the two occasions on 
which Canada Post did not find a suitable position for him were substantiated, and 


that Mr. Willoughby had suffered discrimination on the basis of his disabilities. 


Mr. Willoughby was awarded compensation for lost wages, pain and suffering, 


wilful or reckless discrimination, and legal expenses. 


Date of decision: 
26/10/2007 


Member: 
Julie C. Lloyd 


Employment: 
Canada Post Corporation 


Outcome: 
Complaints substantiated 
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Date of decision: 
26/10/2007 


Member: 
Athanasios D. Hadjis 


Issue: 
Hate messages 


Outcome: 
Complaint substantiated 


lea oy 


Warman v. Beaumont 2007 CHRT 49 


The complainant alleged the respondent had communicated messages that were 
likely to expose persons to hatred or contempt on the basis of race, national or 
ethnic origin, religion and sexual orientation. The messages were allegedly posted 


in Canada on a website based in the United States. 


The Tribunal found that the respondent was indeed the person who had 
communicated the material in question, and that she had communicated “repeatedly” 
by means of the Internet, within the meaning of section 13 of the CHRA. In 
particular, the Tribunal rejected the assertion that the communication was of a 
private nature, occurring amongst friends and acquaintances; rather, the evidence 
established that the communication of the respondent’s messages via the website 
forum resulted in their gaining a wider, public circulation. In this case, the Internet 


served as an inexpensive means of mass distribution of information. 


The Tribunal concluded that the material in question was likely to expose persons to 
hatred or contempt on prohibited grounds. First, many of the messages contained 
highly inflammatory and derogatory language, including epithets that targeted 
individuals on the basis of race, religion, ethnicity and sexual orientation. Second, 
the messages depicted the targeted groups as having no redeeming qualities, at times 
describing them as “degenerates”, the “spawn of Satan,” and expressing the wish that 
they all die from disease. Third, some of the messages masqueraded as objective 
reporting (so-called “true stories”) and portrayed targeted groups as the cause of 
crime and educational deficits. Other messages invoked terminology widely used by 
the regime of Nazi Germany, advocated the forced deportation of non-whites or their 
segregation and blamed Jews for the anti-Semitism they have experienced. Remedial 
orders included: to cease the communications in question, to compensate the 


complainant who was specifically identified in some of the material, and to pay a 


monetary penalty. 


Montreuil v. Canadian Forces Grievance Board 2007 CHRT 53 


The complainant alleges that the respondent, the Canadian Forces Grievance Board 
(the Board), discriminated against her on the basis of sex (transgender), contrary to 


sections 3 and 7 of the CHRA. 


The complainant applied for a position as a senior grievance officer with the Board. 
According to the advertisement, some positions were bilingual imperative whereas 
“some are unilingual English or French.” After passing a competition and an 
interview, Ms. Montreuil, a unilingual francophone, was placed on an eligibility list 
used to fill vacant positions. A little while later, the Board informed her that, in view 
of the limited number of francophone cases, it would not hire a unilingual French 


officer unless there was a marked increase in the number of francophone cases. 


However, according to the evidence filed, the Board would never need a unilingual 
French officer because the bilingual officers could process the French cases. Based 


on this, the Board implicitly rejected Ms. Montreuil’s application. 


The evidence established that the candidates hired by the respondent were all 
unilingual English and were not better qualified than Ms. Montreuil. None of the 
candidates hired were transgendered. The Tribunal determines that the Board used 
language as a pretext for rejecting the complainant’s application, whereas the actual 


ground for dismissing her application was discrimination on the basis of sex. 


Therefore, the complainant was able to establish prima facie discrimination that the 


respondent could not refute or explain. For these reasons, the Tribunal must allow 


the complaint. 


Date of decision: 
20/11/2007 


Presiding member: 
Michel Doucet 


Position: 
Canadian Forces Grievance Board 


Outcome: 
Complaint allowed 
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Date of decision: Walden v. Canada (Social Development), 2007 CHRT 56 

13/12/2007 

amber Ms. Walden was part of a group of predominantly female nurses working as medical 

K. Jensen adjudicators in the Canadian Pension Plan Disability Benefits Program. These nurses 
worked alongside a predominantly male group of doctors who acted as medical 

Employment: ’ ; eget 

Social Development Canada, advisors. The complainants alleged that the respondents discriminated against them 

Treasury Board of Canada and on the basis of their gender by treating them differently from the medical advisors— 

: ‘ 8 MA 8 y 

Ayres teed! Resources contrary to section 7 of the CHRA—and/or by pursuing a practice that deprived 
the complainants of employment opportunities contrary to section 10 of the CHRA. 

Outcome: 

Complaint substantiated The Tribunal found that although the medical advisors exercised an oversight 


ce and advisory role not performed by the adjudicators, the differences in the work 


performed were not significant enough to explain the wide disparity in the treatment 


of the two groups. This was especially so regarding recognition of the medical 
advisors as health professionals within the Health Services Group in the Public 
Service. Furthermore, because the respondents had failed to prove that similar 
recognition of the nurses would cause the employer undue hardship in terms of 


cost, the Tribunal found that the complaints had been substantiated. 


Some of the discriminatory practices at issue occurred before the enactment of the 
CHRA and others occurred afterward. The Tribunal determined that its decision in 


the present case could not apply to practices that pre-dated the legislation’s enactment. 


At the request of the parties involved, the Tribunal did not issue a remedy other 
than to order the respondents to cease the discriminatory practice and to direct the 
parties to negotiate appropriate remedial measures. The Tribunal retained jurisdiction 


to make further remedial orders in the event that the parties were unable to reach 


an agreement. 


Review of Tribunal Decisions 
by the Federal Court of Appeal 


Chopra v. Canada (Health and Welfare) 2007 
FCA 268 (Desjardins/Pelletier/ Malone JJA) 


The complainant alleged that the respondent had denied 
him the opportunity to serve in an acting position as a 
result of discrimination on the basis of his national or 
ethnic origin. The Tribunal found this portion of the 
complaint to be substantiated. In a separate decision 

on remedy, the Tribunal awarded the complainant 
compensation but limited the compensation on various 
grounds. The Federal Court dismissed the complainant’s 


application for judicial review. 


On appeal, the Federal Court of Appeal held that the 
principle of foreseeability is not an appropriate device for 
limiting the losses for which a CHRA complainant may be 
compensated. That said, there must still be a causal link 
between the discriminatory practice and the loss claimed. 
Moreover, when exercising its discretion to compensate for 
any or all lost wages, the Tribunal may apply the doctrine 
of mitigation. In this case, the Tribunal’s reference to 
foreseeability was not fatal to its decision. Turning to the 
issue of instatement, the Tribunal did not err in refusing 
to appoint the complainant to the position for which he 
competed; even discounting the discrimination, it was 

not probable that the complainant would have acceded 

to the post. The Tribunal appropriately compensated the 
complainant for the loss of the opportunity to compete 

on a non-discriminatory basis. Finally, the Tribunal’s 
conclusions regarding the non-retrospective nature of 
amendments to the CHRA and the appropriate award 


of interest disclosed no error. 


Dreaver et al. v. Pankiw 2007 FCA 386 
(Décary/Linden/Nadon JJA) 


The complainants alleged that the respondent, a 

Member of Parliament, had distributed literature to 

his constituents containing discriminatory comments 
about Aboriginal people. The respondent objected to the 
Tribunal’s jurisdiction on the grounds that the principle 
of parliamentary privilege prevented the Tribunal from 
inquiring into the complaints. The Tribunal dismissed the 
objection. The Federal Court dismissed an application for 


judicial review of the Tribunal’s decision. 


The respondent appealed. The Federal Court of Appeal 
dismissed the appeal and generally endorsed the reasons 
given by the Federal Court. The Court of Appeal noted that 
the author Joseph Maingot, in his text Parliamentary Privilege 
in Canada, took the position that in respect of the contents 
of “householder mailings” sent to constituents, members of 
the House of Commons cannot claim parliamentary 
privilege. Furthermore, according to Maingot, “householder 


mailings are not protected by the Parliament of Canada Act.” 


Tribunal Rulings on Motions, Objections and 
Preliminary Matters 


The number of rulings issued by the Tribunal in 2007 fell 
by 20 per cent from the previous year. In addition to its 
20 decisions on the merits of discrimination complaints, 
the Tribunal issued 35 rulings (with reasons) dealing with 
procedural, evidentiary, jurisdictional or remedial issues. 
The ratio of rulings to decisions on the merits increased 
dramatically compared to 2006 when the Tribunal issued 


44 rulings and 13 decisions on the merits. 
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Among the issues addressed most often in the 2007 


rulings were: 
¢ adjournment requests; 


¢ — the security of witnesses called to testify before 
the Tribunal; 


¢ the effect of delay on the proceedings; and 


¢ the application of the law of privilege to the 


disclosure and hearing process. 


In addition, the Tribunal had to rule a number of times 
on the proposed joinder of additional respondents to a 
complaint as well as the standing of complainants. Finally, 
the Tribunal had to deal with two objections arising from 
the fact that the subject matter of the complaint had 
allegedly been fully disposed of in an earlier proceeding 


before another body. 


As a concluding observation, it is encouraging to see that 
the number of rulings has decreased in 2007—both in 
absolute terms and in relation to the number of decisions 
on the merits. This signifies that the Tribunal’s deliberative 
and adjudicative resources are increasingly being directed 
towards the core mission of the organization: the 
determination of whether or not an entity has engaged 


in a discriminatory practice. 


Reviews of Tribunal Rulings by the Federal Court 
Goodwin v. Birkett 2007 FC 428 (Harrington J.) 


The complainant and the respondent, her co-worker, were 
bus drivers for a coach line. The complainant alleged that 
during an out-of-town charter the respondent had sexually 
harassed her in her hotel room. After she reacted negatively 
to his advance and complained to management, he treated 
her in an adverse differential manner. The Tribunal found 


the complaint to be substantiated and the respondent 


sought judicial review of the Tribunal’s decision. 


The Federal Court dismissed the judicial review application. 


The Court found that the Tribunal was entitled to decide 
remedy and liability together without bifurcation. It also held 
that given the Commission's non-participation at the hearing 
and the fact that the parties had no counsel representing 
them, the Tribunal’s interventions in the proceeding disclosed 
no bias and were scrupulously fair and helpful to both sides. 
The Tribunal did not err in refusing to allow the respondent 
to call a witness where the complainant had already admitted 
the relevant facts related to the witness’ proposed testimony, 
nor did the Tribunal err in refusing to allow the respondent 
to enter into evidence a tape recording of a conversation with 
a company supervisor, as this supervisor was not available 

for cross-examination at the hearing. Further, it was not 
necessary for the Tribunal to refer in its reasons to testimony 
that was irrelevant to its final decision. The respondent 

was advised well in advance of the hearing of his right 

to be represented by counsel and there was absolutely 


no evidence that the Tribunal member counselled the 


_ complainant in the respondent’s absence. The Tribunal’s 


findings of fact were entitled to deference. Moreover, the 
Tribunal did not err in the application of the law; sexual 
harassment is prohibited not just in the workplace but in 


all matters related to employment. 


The Tribunal reasonably concluded that the respondent’s 
impugned conduct detrimentally affected the complainant’s 
work environment. Finally, the fact that the respondent’s 
and the complainant's employer had already conducted 

an inquiry into the sexual harassment allegations did not 
prevent the complainant from availing herself of the 


CHRA in respect of the same allegations. 


Sangha v. Mackenzie Valley Land and Water 
Board 2007 FC 856 (de Montigny J.) 


The complainant alleged that the respondent discriminated 
against him on the basis of race and national or ethnic origin 
when he was not hired for the position of registry officer. 
The Tribunal concluded that in rejecting the complainant’s 
candidacy because he was overqualified, the respondent had 
engaged in adverse effect discrimination; visible minority 
immigrants were more likely to be excluded from the higher 
rungs of the job market and were thus more likely to seek 


jobs for which they were overqualified. 


The standard assumptions about the future conduct of 
over-qualified candidates did not apply in the case of visible 
minority immigrants. After finding that the complaint was 
substantiated, the Tribunal considered the issue of remedy. 
It refused to order the complainant to be instated into the 
job for which he had applied or to grant him lost wages. In 
the Tribunal’s view, even if the complainant had not been 
screened out on the basis of over-qualification, there were 
still other candidates who were more qualified for the job 
than he was. The complainant did not have a serious chance 


of winning the position “but for” the discrimination. 


The complainant sought judicial review. The Federal Court 
agreed with the Tribunal’s legal approach in determining 
whether to order lost wages or instatement. It found, 
however, that the Tribunal had erred in applying the law 
to the facts of the case. The evidence indicated that the 
complainant’s over-qualification played a significant role 

in the respondent's decision not to hire him. While the 
Tribunal held that factors other than over-qualification 
would have prompted the respondent to turn down the 
complainant’s application in any event, the Tribunal’s 
reasoning in this regard was vague. The record indicated 
that the job interview questions addressed “congruency 
issues’, but there was very little discussion in the Tribunal’s 
reasons of the actual meaning of “ congruency”. There was 


room to suspect that this highly subjective criterion served 


as a back-door reintegration of the over-qualification factor 
that the Tribunal had already supposedly discarded. The 
Court was unable to conclude that the other candidates 
were more suitable than the complainant once the over- 


qualification factor was completely disregarded. 


Buffett v. Canada (Canadian Forces) 2007 FC 
1061 (Harrington) 


The complainant alleged that the respondent had adversely 
differentiated against him on the grounds of disability when 
he was denied employment health coverage for an infertility 
procedure. The Tribunal found that the complaint had been 
substantiated. The respondent sought judicial review of the 


complainant's decision. 


The Federal Court held that the respondent's health coverage 
decision in relation to infertility treatment had been made 
in relation to an “employee”, within the meaning of the 
CHRA. Comparing the complainant to female members of 
the Forces revealed that female members received health 
coverage for infertility procedures only to the extent that 
these procedures were performed on their person; costs 
related to sperm were not covered. In the same fashion, 

a number of infertility treatments were funded for male 
members that were directed at male physiology. The 
complainant, however, wanted the respondent to fund that 
portion of the treatment for his infertility that would be 
performed on his wife, namely in vitro fertilization (IVF). 
The Tribunal correctly held that the respondent should fund 
the “male portion” of the complainant's desired treatment— 
intra-cytoplasmic sperm injection (ICSI). The Tribunal erred 
however in requiring the respondent to fund the IVE, the 
“female portion” of his treatment. As a result, the Court set 
aside the Tribunal’s decision and referred the case back for 
re-determination consistent with the Court’s finding that in 
female infertility cases womb and egg costs were covered but 
sperm costs were not and in male infertility cases sperm 
costs should be covered while those relating to egg and 


womb should not. 
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Brar v. Canada (R.C.M.P.) 2007 FC 1268 
(Mactavish J.) 


The complainant alleged that he experienced discrimination 
and harassment in the workplace while working for the 
respondent, the RCMP. Prior to the hearing, the parties 
brought a motion before the Tribunal for an order 
clarifying the nature and scope of the complaint. The 
RCMP also sought an order prohibiting the complainant 
from calling certain witnesses, limiting the ambit of other 
witness’ testimony and striking certain paragraphs from the 
complainant's Statement of Particulars which contained 
allegations of events occurring subsequent to the filing 

of his complaint. The Tribunal dismissed the RCMP’s 
motion without prejudice to the RCMP’s right to make 

an objection on the same grounds at the hearing. At the 
pre-hearing stage, it was not clear to the Tribunal that the 


allegations were irrelevant or prejudicial to the respondent. 


The respondent applied for judicial review of the Tribunal’s 
ruling. The Federal Court dismissed the application 

on the basis of prematurity. The Court noted that special 
circumstances aside, interlocutory rulings made by 
administrative tribunals should not be challenged until a 
final decision has been rendered. The Tribunal’s ruling in 
this case did not determine the scope of the hearing to 
be held; the right of the RCMP to object later on was 
specifically preserved. Moreover, even if the Tribunal 
eventually permitted the complainant to advance post- 
complaint allegations, it was possible these allegations 


could end up being dismissed. 


Finally, in the event post-complaint allegations remained 

an issue of controversy at the end of the hearing, by that 
point a reviewing court would benefit from a fully developed 
record, including the Tribunal member's reasons for having 
dealt with the allegations in question. As for the possibility 
that immediate judicial review could potentially shorten 

the Tribunal hearing, this was not a determinative 
consideration, especially where it was not plain and 

obvious that the Tribunal lacked jurisdiction to entertain 


the post-complaint allegations. 


Durrer v. Canadian Imperial Bank of Commerce 
2007 FC 1290 (Hughes J.) 


The complainant alleged that the respondent eliminated 
his job, refused to transfer him to another position in the 
same department and interfered with his attempts to seek 
redeployment within the bank—all because of his relatively 
advanced age. The Tribunal found that none of the three 


allegations had been substantiated and dismissed the 


- complaint. The complainant sought judicial review of 


the Tribunal’s decision. 


Before the Federal Court, the complainant argued that the 
Tribunal had erred in failing to adequately consider section 
7(b) of the CHRA, which in this case required that before 
an employee is terminated, consideration must be given 

to the employee's age, his or her accrued benefits and the 
opportunity to secure further benefits. This argument, 


based on adverse differentiation, had not been properly 


addressed by the Tribunal. 


The Federal Court found that the adverse differentiation 
argument had not been presented to the Tribunal during 
its inquiry into the complaint, nor had the argument been 
squarely raised in the complainant’s judicial review factum. 


As a result, and in the absence of special circumstances, 


this argument could not be considered by the Court. 


Alternatively, the Court concluded that such an argument 
failed on its merits. According to the complainant, Supreme 
Court jurisprudence (Meiorin) required the respondent to 
consider an employee’s individual needs before termination, 
so as to prevent an adverse impact related to age and his 

or her eligibility for enhanced benefits. The Federal Court, 
however, found that the Mezorin case could not be invoked 
in support of such a proposition; Mezorin dealt with 
standards or policies put in place by an employer in the 
course of employment—a situation captured by section 

10 of the CHRA, which the complainant had not relied 


on in this matter. 


The Federal Court dismissed the application for judicial 
review (appeal pending). 


Reviews of a Tribunal Ruling by the Supreme 
Court of Canada 


No decisions were issued by the Supreme Court of 
Canada in 2007. 


Pay Equity Update 


There are no outstanding pay equity cases that were 
referred to the Tribunal under section 11 of the Act 
prior to 2006. Of the three pay equity cases referred to 
the Tribunal in 2006, two settled following mediation 
by a Tribunal member and the remaining proceeding 
is in the case management process. Four additional pay 
equity cases were referred to the Tribunal in 2007, one 


of which has settled following Tribunal mediation. 


Employment Equity 


In 1996, the Tribunal’s responsibilities were expanded 

to include the adjudication of complaints under the 
Employment Equity Act, which applies to all federal 
government departments and to federally regulated 

private sector employers with more than 100 employees. 
Employment equity review tribunals are created as needed 
from members of the Tribunal. Since the first appointment 
of such a tribunal in 2000, only seven other applications 
have been received. No new applications have been made 
since 2003. To date, there are no cases open and no 


hearings were held in 2007. 
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Update on Other 


, Tribunal Matters 


PUBLIC MANAGEMENT 


The Tribunal remains committed to continued progress in all areas of the Government’s Management Accountability 
Framework (MAF), and to pursuing its objectives with the highest regard for efficiency, effectiveness, probity 

and public service values. In this way, the Tribunal can best ensure Canadians have access, within the shortest 
possible timeframe, to a fair and capable process of dispute resolution for discrimination complaints brought 


before the Tribunal. 


Management Accountability Framework 


The Management Accountability Framework (MAF) 
sets out the Treasury Board’s expectations of senior 
public service managers. Structured around 10 key 
elements that collectively define ‘management’, the 
MAF provides a vision for good management, a process 
for assessment and monitoring, and an analytical tool 


for identifying strengths and weaknesses. 


The Tribunal implemented a results-based management 
accountability framework of its own in 2005, comprising 
targets, indicators and modern risk-management practices 
that support four performance-measurement areas of the 
Treasury Board MAF: stewardship, governance and 


strategic direction, people and performance. 


Building on the previous year’s reported progress, the 
Tribunal maintained its focus throughout 2007 on 

enhancing public service management performance— 
and especially on the MAF elements of policy, public 


service values, risk management, accountability and 


citizen-focused service. 


In 2007, the Tribunal was also included in Round 

Four (2006-2007) of the Treasury Board’s MAF 
assessment of public service management performance. 
Although the results of the assessment have not yet 

been released, the Tribunal is confident that the 
management-improvement plan of action it implemented 
in 2004—and its continuing efforts to ensure good 


management—will produce a positive assessment. 


The Public Service Commission, in its 2005-2006 
annual report, recognized the Tribunal for its staffing 
management framework, singling out the Tribunal 

as a top performer in the areas of governance, policy, 
communication and control and again in 2007, the 
Tribunal received a grade of 100 per cent for meeting 
its public accounts reporting deadlines, and its financial 
statements were accepted as having been prepared in 
full accordance with Treasury Board’s accounting 


standards and principles. 


Accountability 


In 2007, the Tribunal continued to invest in efforts to 
ensure the alignment of its mission, planned strategic 
outcomes, expected results, and employee performance (at 
senior, management and individual levels). A systematic 
and comprehensive approach to accountability was put in 
place to ensure a logical organizational structure and clear 
lines of responsibility for reporting on results. Through 
training, learning and dialogue, special efforts have been 
made to enhance managers’ understanding of the intent 
and use of their delegated authorities within the 
organization. The Tribunal’s performance management 
framework is being restructured to support ongoing 


performance monitoring and review. 


The Tribunal also strengthens accountability through 
yearly sectoral reports to the central agencies of the 
federal government in a number of areas including 
official languages, staffing, classification, employment 
equity and communications. Performance accountability 
is reported by means of the present annual report and 
the Tribunal’s report to Parliament on performance and 
on plans and priorities, the latter of which articulates 


the organization’s corporate business plan. 


Risk Management 


The Tribunal has continued to build on its risk 
management framework by integrating risk management 
into business planning and performance, and by 
incorporating risk management considerations into 
decision-making at all management levels. This includes 
monitoring work and action plans and maintaining 


continuous senior-level involvement in the risk assessment 


process. Working in partnership with representatives of 


the Office of the Comptroller General of Canada 

and within the community of the Small Agency 
Administrators Network, the Tribunal has taken the 
lead in the development of a process for implementing 
the Government's internal audit policy. Through its 
efforts, and despite its small organizational size, the 
Tribunal is well positioned to become a leader in 


modern management. 


Public Service Renewal 


In 2007, the Tribunal focused on the federal government’s 
public service renewal initiative and on achieving 
excellence in people management. It engaged independent 
experts to support ongoing consultation and dialogue 
with employees in response to the findings of the 2005 
Public Service Employee Survey. Recommendations for 
additional training, learning and workplace well-being 
initiatives have been acted upon and integrated into the 


Tribunal’s ongoing management framework. 


The Tribunal is well on its way to completing a 
comprehensive human resources policy, one that is 

fully in step with federal public service values. An 
orientation guide for new employees, an employment 
equity plan, guidelines for accommodating employees in 
the workplace and for the prevention and resolution of 
harassment were all introduced to the Tribunal in 2007. 
Grievance procedures and contact information listings 
have also been introduced to help employees understand 
and be fully informed of the recourse available to 

them in the workplace. The Tribunal has also begun a 
project to expand and reinforce its Informal Conflict 


Management System. 
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Requests by employees who want training and 
development are taken seriously at the Tribunal. 
Consistent with its priority to implement a modern, 
dynamic human management strategy that supports 
professional development, the Tribunal has strengthened 
its participation within the network of federal small 
agencies and departments, and has begun building 
partnerships to sustain a learning framework that 

will go beyond the limitations of the Tribunal’s small 
organizational size. This approach has already yielded 
professional development opportunities for Tribunal 
staff. With the planned completion of a learning policy 
in 2008 (to be followed by a competency profile 
framework), the Tribunal’s management efforts will 
create further training and learning opportunities and 
cultivate a stronger, more adaptable workforce in step 
with the higher level of skills and education demanded 


in a modernized public service environment. 


Technology 


On July 1, 2007, the Tribunal transitioned to the use 

of digital voice recording in place of verbatim court 
reporters for recording the verbal communications that 
transpire at Tribunal hearings. Digital voice recording 

is a technology already used in some judicial and quasi- 
judicial environments across North America and has 
proved to be highly economical and effective. Audio 
recordings of proceedings on CD-ROM can be obtained 
by interested parties who would previously have had to 
purchase paper transcripts. This innovation improves the 
quality of the Tribunal’s services by enabling parties to 
listen to the spoken words communicated at hearings 
immediately following their conclusion—in some cases, 


at the end of each hearing day. 


The Tribunal is continuing its efforts to make the 
best possible use of new technologies, to find ways of 


increasing efficiencies in its inquiry process, and to 


improve the quality of its services. These efforts and 


the innovations they provide ultimately help reduce 


costs for Canadians. 
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Appendix 2: 
Overview of 
the Hearing Process 
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Referral by the Canadian Human 
Rights Commission 


To refer a case to the Tribunal, the Chief Commissioner 
of the Canadian Human Rights Commission sends a 
letter to the Chairperson of the Tribunal asking the 
Chairperson to institute an inquiry into the complaint. 
The Tribunal receives only the complaint form and 


the addresses of the parties. 


Within two weeks of receiving the complaint and 
representatives’ contact information from the 
Commission, the Tribunal sends a letter to the parties 
offering its mediation services. If mediation is declined 
or fails to achieve a settlement, a case management 
conference call is convened within two weeks. During 
this call a Tribunal member begins scheduling disclosure 
and hearing dates with the parties and guides them in 


addressing any specific pre-hearing issues. 


Hearings 


The Chairperson assigns one or three members from 
the Tribunal to hear and decide a case. Additional 

case management conferences are held to help resolve 
preliminary issues that may relate to jurisdictional, 
procedural or evidentiary matters. Hearings are open to 
the public. During a hearing, all parties are given ample 
opportunity to present their case. This includes the 
presentation of evidence and legal arguments. In some 
cases, the Commission participates by leading evidence 
and presenting arguments before the Tribunal with the 
intention of proving that the respondent named in the 
complaint has contravened the Act. All witnesses are 


subject to cross-examination from the opposing side. 
fo) 


The average hearing lasts from five to ten days. 
Hearings are normally held in the city or town where 
the complaint originated. The panel sits in judgment 


and decides the case impartially. After hearing the 


evidence and interpreting the law, the panel determines 
whether a discriminatory practice has occurred within 
the meaning of the Act. At the conclusion of the hearing 
process the members of the panel normally reserve their 
decision, delivering it in writing to the parties and the 
public within four months. If the panel concludes that 

a discriminatory practice has occurred, it issues an 


order to the respondent outlining the remedies. 


Appeals 


All parties have the right to seek judicial review by the 
Federal Court of any Tribunal decision. The Federal 
Court holds a hearing with the parties to listen to 

legal arguments on the validity of the Tribunal’s decision 
and its procedures. The Tribunal does not participate 

in the Federal Court’s proceedings. The case is heard by 
a single judge who renders a judgment either upholding 
or setting aside the Tribunal’s decision. If the decision 

is set aside, the judge may refer the case back to the 
Tribunal for reconsideration in light of the Court’s 


findings of error. 


Any of the parties has the right to request that the 
Federal Court of Appeal review the decision of the 
Federal Court judge. The parties once again present 
legal arguments—this time before three judges. The 
Court of Appeal reviews the Federal Court's decision 
while also considering the original decision of 

the Tribunal. 


Any of the parties can seek leave to appeal the Federal 
Court of Appeal’s decision to the Supreme Court of 
Canada. If the Supreme Court deems the case to be 
of public importance, it may hear an appeal of the 
judgment. After hearing arguments, the Supreme 


Court issues a final judgment on the case. 
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Appendix 3: 


Canadian Human Rights 
Tribunal Members 


Full-time Members 


J. Grant Sinclair, Q.C. 
Chairperson 


A member of the former Human Rights Tribunal Panel 
from 1989 to 1997, J. Grant Sinclair was appointed 
Vice-Chairperson of the Canadian Human Rights 
Tribunal in 1998 and Chairperson in 2004. Mr. Sinclair 
has taught constitutional law, human rights, and 
administrative law at Queen’s University and Osgoode 
Hall, and has served as an advisor to the Human Rights 
Law Section of the federal Department of Justice on 
issues arising out of the Canadian Charter of Rights 

and Freedoms. He has acted on behalf of the Attorney 
General of Canada and other federal departments in 
numerous Charter cases and has practised law for 


more than 20 years. 


Athanasios D. Hadjis 
Vice-Chairperson 


Athanasios Hadjis has degrees in both civil law and 
common law from McGill University and was called to 
the Quebec Bar in 1987. Before becoming a full-time 
member, he practised law in Montreal at the firm of 
Hadjis & Feng, specializing in civil, commercial, 
corporate and administrative law. A member of the 
Human Rights Tribunal Panel from 1995 to 1998, 

Mr. Hadjis was appointed as a part-time member 

of the Canadian Human Rights Tribunal in 1998. 

He became a full-time member in 2002 and was 


appointed Vice-Chairperson of the Tribunal in 2005. 


Karen Jensen 


Karen Jensen was appointed a full-time member of the 
Tribunal in 2005. Ms. Jensen was called to the Ontario 
Bar in 1994 and holds a Bachelor of Arts from the 
University of Winnipeg, a Master’s degree in Psychology 
from the University of Toronto and a Bachelor of Laws 
from the University of Western Ontario. After serving 
as a law clerk to former Justice Peter C. Cory of the 
Supreme Court of Canada, Ms. Jensen joined the 

firm of Raven, Cameron, Allen, Ballantyne & Yazbeck, 
LLP in Ottawa, where she practised labour and human 


rights law. She has also worked for the Canadian 


Human Rights Commission, the Canada Labour 


Relations Board, the Canadian International Trade 
Tribunal and the provincial government of Quebec. 
Ms. Jensen has published and presented papers on 
human rights issues in a number of forums and has 


won various academic awards and scholarships. 


Part-time Members 


Pierre Deschamps 


Quebec 


Pierre Deschamps graduated from McGill University 
with a BCL in 1975 after obtaining a Bachelor of Arts 
in theology at the Université de Montréal in 1972. He 
is an assistant professor in the Faculty of Law at McGill 
University and an assistant lecturer at the Faculty of 
Continuing Education. Mr. Deschamps was appointed 


to a three-year term as a part-time member of the - 


Tribunal in 1999, and reappointed to three-year terms 
in 2002 and 2005. 


Michel Doucet 


New Brunswick 


Michel Doucet was appointed to the Tribunal as a part- 
time member in 2002 and reappointed to a five-year 
term in 2005. He has a degree in political science from 
the Université de Moncton and a law degree (Common 
Law Program) from the University of Ottawa. He 
acquired his LL.M. from Cambridge University in 
England. Mr. Doucet teaches at the Université de 
Moncton Law School and is an associate with the 


Atlantic Canada law firm of Patterson Palmer. 


Julie Lloyd 
Alberta 


In 2005, Julie Lloyd was appointed to a three-year term 
as a part-time member of the Tribunal. She received her 
LL.B. from the University of Alberta in 1991 and was 
called to the Alberta Bar in 1992. Ms. Lloyd carries 

on a general private practice in Edmonton, focusing 

on constitutional, administrative and human rights law. 
She teaches human rights as a sessional instructor at 
the University of Alberta Faculty of Law, has spoken 
widely to legal and non-legal audiences, and has written 
numerous articles for both lay and legal publications on 
human rights issues. Ms. Lloyd has received numerous 
awards, including the Queen’s Golden Jubilee Award 


for volunteerism in 2003. 


Kathleen Cahill 
Quebec 


In 2005, Kathleen Cahill was appointed to a three-year 
term as a part-time member of the Tribunal. A graduate 
of the University of Ottawa civil law program, Ms. Cahill 
was called to the Quebec Bar in 1986. She practises in the 
private sector, focusing on labour and administrative law. 
Ms. Cahill has appeared before various tribunals and 


has given conferences on topics relating to her work. 


She has served as an instructor in labour law at the 
Université de Montréal. From 1986 to 1988, Ms. Cahill 
practised at Jutras & Associates, and from 1988 to 2000 


at Melancon, Marceau, Grenier & Sciortino. 


Maureen Maloney 
British Columbia 


In 2005, Maureen Maloney was appointed to a two-year 
term as a part-time member of the Tribunal. She joined 
the Institute for Dispute Resolution at the University of 
Victoria in January 2000 and is currently the Director 
and the Lam Chair of Law and Public Policy. From 1993 
to 2000, professor Maloney served as Deputy Minister in 
the provincial government of British Columbia, including 
a term as Deputy Attorney General of the province of 
British Columbia from 1997 to 2000. Prior to her work 
with the provincial government, professor Maloney served 
as Dean of Law at the University of Victoria. She has 
published and lectured extensively in the areas of tax law, 
tax policy, women and the law, and various aspects of the 


law and disadvantaged groups. 


Her current teaching and research interests are 

dispute resolution, international human rights law, 

the administration of justice and restorative justice. 

She is a former board member of the Canadian Human 
Rights Foundation and the International Centre for 
Criminal Law Reform and Criminal Justice Policy. She 
has served as governor of the Law Foundation of British 
Columbia, president of the Canadian Council of Law 
Deans and Co-Chair of the Federal-Provincial-Territorial 
Deputies of Justice meetings. Professor Maloney also 
served as a board member of the Need Crisis Centre and 
an executive committee member of Lawyers for Social 
Responsibility. In addition, she has been involved in 
justice, dispute resolution and human rights projects 
in Brazil, South Africa, China, Cambodia, Indonesia, 
Thailand and Guatemala. 
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Matthew D. Garfield 


Ontario 


Matthew D. Garfield was appointed for a five-year 
term as a part-time member of the Tribunal in 2006. 
Mr. Garfield is a chartered mediator and chartered 
arbitrator, specializing in human rights and workplace 
disputes. Since 2005, he has monitored the 
implementation of the Orders of the Honourable Alvin 
Rosenberg, Q.C., in the Human Rights Tribunal of 
Ontario case of Lepofsky v. Toronto Transit Commission. 
From 2000 to 2004, Mr. Garfield was the Chair of the 
Human Rights Tribunal of Ontario. He joined the then 


Prior to his appointment to the Ontario Tribunal, 

Mr. Garfield practised law in Toronto. He graduated 
from Dalhousie Law School in 1988 and was a recipient 
of the class prize in constitutional law. He was called 

to the Nova Scotia Bar in 1989 and the Ontario Bar 

in 1992. He was also Co-chair of the 2001 Conference 


of Ontario Boards and Agencies. 


Board of Inquiry (Human Rights) as Vice-chair in 1998. 


Kerry-Lynne Findlay 
British Columbia 


In 2006, Kerry-Lynne Findlay was appointed as a 
part-time member of the Tribunal for a five-year term. 
Ms. Findlay graduated from the University of British 
Columbia with a B.A. in history in 1975 and an LL.B 
in 1978. She was called to the British Columbia Bar in 
1979 and was appointed Queen’s Counsel in 1999. 
Ms. Findlay is a partner of the Vancouver law firm 

of Watson Goepel Maledy, and practises civil and 
commercial litigation in a variety of areas including 
family law and mediation, estate matters, employment 
law and Aboriginal land issues. Active in the Canadian 
Bar Association, Ms. Findlay served on the National 
Task Force on Court Reform in Canada, as National 
Chair of the Constitutional Law Section and as Chair 
of the National Women Lawyers Forum. In addition to 
her national profile, Ms. Findlay has served on several 


boards including Science World, Chair of the Vancouver 


~ City Planning Commission and Honourary Counsel 


for the Chinese Benevolent Association of Canada—a 
century-old association that provides umbrella services 
and support for the Chinese Canadian community. 

In 2001, Ms. Findlay was named the YWCA Woman 


of Distinction in the category of Management, the 


Professions and Trades. 


Appendix 4: 


ENTE ee 


Executive Director and Registrar 
Gregory M. Smith 


Special Advisor to the Registrar 


Bernard Fournier 


Executive Assistant to the Chairperson 


Louise Campeau-Morrissette 


Director, Registry Operations 
Guy Grégoire 


Registry Officers 
Nicole Bacon 
Linda Barber 
Ghislaine Cyr 
Carol Ann Hartung 
Line Joyal 
Katherine Julien 
Holly Lemoine 
Roch Levac 


Mediation and Hearings Coordinators 
Francine Desjardins-Gibson 


Jodi Séguin 


Counsel 
Greg Miller 


The Tribunal Registry _ 


The registry of the Canadian Human Rights Tribunal provides administrative, organizational and operational support 
to the Tribunal: planning and arranging hearings, providing research assistance, and acting as liaison between the 
parties and Tribunal members. 


Director, Financial Services 
Doreen Dyet 


Analyst, Financial Services 
Nancy Hodgson-Grey 


A/Director, Administrative Services 
Marilyn Burke 


Human Resources Coordinator 
Karen Hatherall 


Senior Administrative Assistant 
Thérése Roy 


Administrative Assistants 
Jacquelin Barrette 
Stéphanie Doré 


Director, Information Technology Services 
Julia Sibbald 


information Support Specialist 
Alain Richard 


Data Entry Clerk 


Marcela Flores 
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Appendix 5: 


How to Contact 
the Tribunal 


Canadian Human Rights Tribunal 


160 Elgin Street, 
11° Floor 

Ottawa, Ontario 
KIA 1J4 

Tel.: 613-995-1707 
Fax: 613-995-3484 


E-mail: registrar@chrt-tcdp.ge.ca 


Website: www.chrt-tcdp.ge.ca 
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Message from the Chairperson 


The human rights landscape in Canada has changed consid- 
erably since the Canadian Human Rights Act first came into 
effect in 1978. The 1998 amendments to the Act severed 
long-standing institutional ties between the Tribunal and 
the Canadian Human Rights Commission, launching the 
Tribunal on a path to greater independence and impartiality. 


Because the experience of discrimination goes to the very 
core of who we are, every decision that refines the interpreta- 
tion of the Canadian Human Rights Act—that clarifies what, 
exactly, discrimination is or isn’t—brings us a little closer 

to the Act’s ideals of social justice and inclusiveness. Over 
the past three decades, Tribunal decisions have provided 
definitive illustrations of what constitutes sexual harassment, 
helped diversify the federally regulated workplace, guided 
employers in accommodating people with disabilities, and 
fostered awareness in society as a whole of the systemic 

and often unintentional nature of discrimination and the 
desirability of proactive, results-based solutions. In ordering 
remedies, the Tribunal has sought to create a climate in 
which negative practices and negative attitudes can be chal- 


lenged and discouraged. 


It is easier to look back and recognize outdated norms such 
as sexual stereotyping than it is to spot the discrimination 
inherent in contemporary norms. In 2006, the Tribunal 
recognized the discriminatory impact of the screening crite- 
rion of “overqualified” on visible minority immigrants. In a 
society that does not accept the foreign credentials of many 
visible minority immigrants, highly qualified newcomers to 
Canada are often forced to seek employment in less skilled 
jobs; such applicants are disproportionately overqualified. 


Over the next few years the Tribunal expects to see an 

increase in age discrimination cases as mandatory retirement 
comes under attack by a wave of still capable baby boomers. 
Also, the repeal of section 67 of the Canadian Human Rights 


Act will change how First Nation governments and public 


authorities, who were previously somewhat shielded from 


the Act’s scrutiny, reflect Canadian human rights norms in 
their employment and service delivery policies and practices. 
But there is a three-year grace period before the new liability 
regime comes into force. The current legislation maintains 
the status quo during the three-year interim. 


Another development to watch is the recent constitutional 
challenge to section 13 of the Canadian Human Rights Act, 
which prohibits telecommunications or Internet messages 
that are likely to promote hatred or contempt of individuals 
based on prohibited grounds of discrimination. This provi- 
sion has been a focus of concern of civil libertarians and 
others who assert that in all cases, freedom of expression 
should prevail over freedom from group defamation. 


Of course, not every human rights complaint generates new 
case law. The Tribunal’s reinstatement in 2003 of its media- 
tion process has meant that many complaints are resolved 
without need for a formal hearing. More than 40 percent of 
cases referred to the Tribunal proceed first to mediation, and 
70 percent of these reach a mediated settlement. Many such 
settlements include clauses committing respondents to create 
or revise institutional policies on discrimination. Mediation 
also affords the parties the opportunity to share a common 
understanding and to move on with their lives. 
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Who We Are and What We Do 


The Canadian Human Rights Tribunal (CHRT) is a quasi- 
judicial body mandated by statute to inquire into complaints 
of discrimination referred to it by the Canadian Human 
Rights Commission. The Tribunal hears complaints and 
decides whether the activity complained of is a discrimina- 
tory practice under the Canadian Human Rights Act. The 
Act prohibits discrimination on the basis of race, national 
or ethnic origin, colour, religion, age, sex (including preg- 
nancy), marital status, family status, sexual orientation, 
disability (including drug dependency) or pardoned criminal 
conviction. Maintaining wage differences between male and 
female workers performing work of equal value in the same 
establishment is also prohibited by the Act. 


The Canadian Human Rights Act applies only to federally 
regulated employers and service providers, such as federal 
government departments and agencies, federal Crown 
corporations, chartered banks, airlines, shipping and inter- 
provincial trucking companies, and telecommunications and 
broadcasting organizations. The Act also prohibits telecom- 
munications and Internet messages that are likely to expose 
people to hatred or contempt because of their race, ethnic 
origin, sexual orientation or other prohibited ground of 
discrimination. 


The Tribunal also has the authority to hear complaints 


under the Employment Equity Act, which applies to federal 


government employees and to federally regulated private 


sector employers with more than 100 employees. 


Like a court, the Tribunal is strictly impartial. Unlike a court, 
the Tribunal provides an informal setting where the parties can 
present their cases without legal representation and without 
adhering to strict rules of evidence. Parties call witnesses or 
testify on their own behalf, and witnesses are subject to cross- 
examination. Documentary evidence can also be adduced. At 
the end of the hearing, final arguments are made. Tribunal 
members are seasoned human rights adjudicators. They are 
also experienced mediators. If complainant and respondent are 
willing, a Tribunal member is assigned to help them achieve 

a mediated settlement. Otherwise, or if mediation fails, a 
Tribunal member hears the complaint and renders a written 
decision. The parties may elect to settle the complaint at any 
time before the Tribunal renders its decision. Tribunal deci- 
sions are subject to review by the Federal Court at the request 
of any of the parties. 


Administrative responsibility for the Tribunal rests with the 
Registry, which plans and arranges hearings and provides liai- 
son between the parties and Tribunal members. The Registry is 
also responsible for managing the operating resources allocated 
to the Tribunal by Parliament. Details of Registry activities, 
including recent developments in comptrollership, manage- 
ment accountability and public administration, can be found 
in the Tribunal’s performance reports. 


Figure | illustrates how the Tribunal resolves complaints. 
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Figure 1: How the Tribunal Works 
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The Year in Review 


The Tribunal had a busy year in 2008. The Canadian Human 
Rights Commission referred 103 new complaints for inquiry, 
up 25 percent from 2007. As the Tribunal carried forward 


98 active case files from earlier years, its total caseload for the 
year was significant — 201 cases in all — down slightly from 
the previous five-year average of 214 cases, but up about 10 
percent from 2007. See Figure 2, below. 


Tribunal members conducted 57 mediations, presided over 

hearings into 19 complaints, and issued 17 decisions and 33 
rulings on motions, objections or other preliminary matters. 
At the end of 2008, 110 cases remained active, including 22 
from earlier years. 


Although annual complaint referrals peaked at 139 in 2004, 


Figure 2 illustrates how this spike has continued to influence 


the Tribunal’s caseload. For example, new referrals dropped 
by close to 50 percent between 2004 and 2006, but the 
Tribunal’s 2006 caseload declined by less than 10 percent 
compared with 2004. 


Figure 2: Tribunal Case Files Opened and Carried Forward, 
2003 to 2009 
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Thanks to various process improvements introduced in the 

last few years, and the general decline in new referrals between 
2004 and 2007, the Tribunal cleared all pre-2005 cases by the 
end of 2008, as well as more than 90 percent of cases referred 


from 2005 through 2007. 


The reinstatement of the Tribunal’s mediation process in 2003 
has also been a major contributor to the expeditious processing 
of complaints. Mediation sessions are easy to arrange, usually 
take only one day to complete, and result in settlements 
about 70 percent of the time. Therefore, even though parties 
opt for mediation in generally only about 40 percent of cases, 
the revival of mediation has served to optimize the use of the 
Tribunal’s limited resources, as well as those of the parties. 


Figure 3 illustrates how the Tribunal processed the 520 cases 
referred by the Commission from 2003 to 2007, inclusive. 


Figure 3: Status of cases referred from 2003 to 2007, 
inclusive, as of December 31, 2008 
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Cases referred in 2008 remain mostly in progress and have therefore not been included 
in the pie chart as the result would be misleading. Of the 103 cases referred by the 
Commission in 2008, written decisions were rendered in 3 and mediation was 
attempted in 57, with mediated settlements reached in 38 cases. It is likely that 
all outstanding 2008 cases will be mediated or adjudicated in 2009. 
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Mediations 


As well as expediting the disposition of cases, mediation 
offers other benefits, not least of which is a harmonious 
outcome. Parties have an opportunity to actively participate 
in the resolution of their dispute and to fashion a creative 
remedy not otherwise attainable. Under the guidance of a 
knowledgeable Tribunal mediator, the parties can collaborate 
on a solution to the problem, an option not available in the 
statutory inquiry process, at the end of which the Tribunal 

is required to either substantiate the complaint (and usually 
issue a remedial order) or otherwise dismiss the complaint. 


Often the parties will agree that the mediated settlement 
should incorporate measurable targets and performance cri- 
teria designed to prevent a recurrence of the discrimination. 
In addition to addressing the personal interests of the parties 
in a given case, such settlements reach a wide constituency 
of employees or clients. Mediated remedies can include the 
adoption or revision of institutional policies on the accom- 
modation of persons with disabilities, the prevention of 
harassment in the workplace, or the protection of human 
rights in general. Sometimes settlements include an under- 
taking reflecting a newly recognized acknowledgement by 
the respondent employer or service provider of the benefit 
of providing managers or front-line staff with training in 
human rights issues. 


Tribunal Decisions 


By far the most labour-intensive part of the Tribunal’s work 
is conducting hearings and rendering decisions. In 2008, the 
Tribunal issued 17 written decisions substantiating or dismiss- 
ing complaints. The full text of all decisions is available on the 
Tribunal’s website. Since a sizable majority of the complaints 
received by the Canadian Human Rights Commission are 
resolved or dismissed by the Commission itself, and nearly 

a third of the complaints referred to the Tribunal are settled 
at mediation, cases that proceed to hearing generally present 
complexities of fact or law that are best addressed in a quasi- 
judicial hearing. Most of this year’s hearings focused on 
fact-finding. That is to say, the parties had differing views 
on whether the events alleged to be discriminatory took place 
as alleged, or even if they took place at all. Thus it fell to the 
Tribunal to weigh conflicting evidence and assess credibility. 


Although the activities that form the basis of a complaint 
generally have negative consequences for the complainant, 
not every instance or pattern of alleged harmful or annoying 
behaviour by a respondent is discrimination. In a society 
increasingly polarized on questions of cultural sensitivity and 
freedom of expression, it is useful for employers, service pro- 
viders and the Canadian public in general to know whether 


As well as addressing the personal interests of the 
parties in a given case, some mediated settlements 
incorporate measurable targets and performance 
Criteria designed to protect a wider constituency 

of employees or clients. 


a given activity is a discriminatory practice. In the case of 
London v. New Brunswick Aboriginal Peoples Council et al., 
the Tribunal heard evidence of a supervisor's annoying and 
unprofessional behaviour toward an employee of Maliseet 
ancestry. The Tribunal found that the small number of occa- 
sional derisive remarks referencing the employee’s race did 
not cross the line into harassment. 


Another case decided this year required the Tribunal to hear 
conflicting evidence from a cadet trainee and his RCMP 
instructors. The Tribunal found the complainant’s allegations 
substantiated. Apart from numerous instances of discriminatory 
differentiation, the Tribunal found that some instructors had 
filed clearly inaccurate performance reports, leading ultimately 
to the complainant’s dismissal. Instructors who were found 
responsible for harassing the complainant had initiated the pro- 
cedures for his termination. And, although the Tribunal found 
that the complainant was lacking in communication and 
decision-making skills, it held that the training environment 
had been so poisoned by harassment and discriminatory 
practices that this had probably been a factor in the com- 
plainant’s failure to develop and demonstrate the required 


Tahmourpour v. Royal Canadian Mounted Police 


A Muslim Canadian of Iranian origin alleged that he 
had been subjected to discriminatory remarks, hostile 
treatment and verbal abuse by his instructors during 
the cadet training program. He claimed that his per- 
formance had been unfairly evaluated and his training 
contract terminated on false pretenses. Alleging that he 
was improperly designated as ineligible for re-enrollment 
in the training program after failing an evaluation, the 
complainant asserted that all the alleged conduct was 
based on his race, religion, and ethnic or national origin. 
The RCMP argued that the complainant’s performance 
during the training was fairly evaluated, was found 
wanting, and that his contract was terminated simply 
because he failed to meet numerous standards. 
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skills. The Tribunal ordered the RCMP to offer the com- 
plainant a chance to re-enroll in the next available training 
program and to provide him with a fair assessment. The 
Tribunal also ordered that the RCMP pay the complainant 
compensation for salary and benefits, pain and suffering, and 
willful and reckless discrimination. The RCMP has sought 
judicial review of the Tribunal’s decision and the case is cur- 
rently before the Federal Court. 


Before the coming into force of the Canadian Human Rights 
Act, it was possible to argue that persons with disabilities, 
particularly significant disabilities, should be kept safely at 
home out of harm’s way. Accessible public transit, curb cuts, 
Braille, information technology, telework arrangements, and 
a host of other accommodations have since done much to 
integrate persons with disabilities into the workplace. But 
although our understanding and acceptance of persons with 
physical disabilities is far greater than it was even a decade 
ago, fear and ignorance of mental disabilities, for example, 
often still abound. 
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This year the Tribunal heard a complaint brought by an autis- 
tic woman who argued that the ignorance and insensitivity of 
her colleagues and employer resulted in her adverse treatment 
and constituted discrimination. In Dawson v. Canada Post 
Corporation, the Tribunal had to decide whether the com- 
plainant had been discriminated against by Canada Post when 
coworkers spread rumours about her self-injury and about 
an alleged propensity to violence, and her employer ordered 
her to undergo a medical evaluation when she took a leave of 
absence because of the rumours. 


The Tribunal concluded that Canada Post had failed to 
consider the emotional trauma that a compulsory medical 
evaluation might cause an autistic person. Such a person 
could be reasonably expected to be fearful of being examined 
by an unknown doctor, distrustful of a doctor chosen by the 
respondent, and reluctant to see a doctor who was not an 
autism specialist, but rather a practitioner who specialized 
in violent, criminal behaviour. The Tribunal found that 
Canada Post had failed to adequately accommodate the 
complainant’s needs and also failed to provide a workplace 
free of discrimination and harassment. It ordered Canada 
Post to work with the Canadian Human Rights Commission 
to modify existing policies and to conduct workplace equity, 
accommodation and sensitivity training for managers and 
staff, notably in relation to autism and autistic individuals. 


A small but significant number of the Tribunal’s written 
decisions establish important legal precedents by provid- 

ing detailed consideration of the meaning of one or more 
sections of the Canadian Human Rights Act. Forward and 
Forward v. Canada (Citizenship and Immigration) was one 
such case. The Act makes it a discriminatory practice to deny, 
or deny access to, any good, service, facility or accommoda- 
tion customarily available to the public, or to differentiate 
adversely in the provision thereof, in relation to any individ- 
ual on a prohibited ground of discrimination. Although terms 
such as harass, undue hardship and differentiate adversely have 
frequently been interpreted by the courts, few adjudicators 
or judges have had occasion to fully explore the meaning 

of services in the context of the Act. In its 2008 decision in 
Forward and Forward, the Tribunal discerned some limits 
on the concept of services, concluding that the granting of 
citizenship was not a service within the meaning of the Act 
and thus fell outside the ambit of its protections. Before this 
decision, it was arguable that any activity performed by federal 
government departments and agencies on behalf of Canadians 
was a service for the purposes of the Act. But the Tribunal 
decided that characterizing citizenship as a service would 
ignore the fundamental role that citizenship plays in defining 
the relationship between individuals and the state. 


Sometimes a single Tribunal decision can instantly affect 
tens of thousands of people, as when the Tribunal orders a 
public sector employer to retroactively increase the wages of 
female-dominated occupational groups, the work of which 
has been undervalued compared with the work performed 
by male-dominated occupational groups in the same estab- 
lishment. Although federal government departments have 
been subject to the Canadian Human Rights Act for three 
decades, they still sometimes adopt new policies that have 
the unintended effect of running afoul of the Act. A case in 
point was Lavoie v. Treasury Board of Canada, decided by 
the Tribunal in 2008. The Treasury Board of Canada is the 
legal employer of Canada’s 380,000 federal public servants. 
Its new Term Employment Policy enables employees to 
convert their status from temporary to permanent (term to 
indeterminate) once they have accumulated three years of 
employment in the federal public service. However, unpaid 
absences (leaves) longer than 60 days do not count toward 
the cumulative three-year period. The complainant alleged 
that the new policy discriminated against women since they, 
alone, take maternity leave and since they have been more 
likely than men to avail themselves of maternity leave and 
parental leave; both types of leave normally exceed 60 con- 
secutive days. Thus it was harder for female employees than 
for males to accumulate the three years of service required 
for conversion to permanent employee status. 


The Tribunal agreed that the effect of the policy was dis- 
proportionately felt by women. In rejecting the respondent's 
argument that the policy was not reasonably necessary to 
give managers enough time to determine whether there was 
an ongoing need for the position in question, the Tribunal 
noted that absent incumbents were routinely replaced. It also 
observed that the policy did not exclude paid leaves from its 
cumulative service calculation, suggesting that attendance at 
the workplace was not always necessary to conducting the 
assessment. In substantiating the complaint, the Tribunal 
concluded that the respondent had not shown the flexibility 
and creativity necessary in this case, nor had it examined all 
the available options. The Tribunal ordered Treasury Board 
to amend its policies so that maternity and parental leaves 
counted as cumulative service. The decision will affect thou- 
sands of female term employees in the federal public service. 


Recent years have seen numerous complaints against indi- 
viduals and organizations who maintain Internet discussion 
forums dealing with political and social issues. Section 13 of 
the Canadian Human Rights Act prohibits the repeated com- 
munication of messages through an Internet site that would 
likely expose individuals to hatred or contempt on prohibited 
grounds of discrimination. Many of these websites contain 
material laden with ethnic/racial stereotyping, obscene and 


dehumanizing characterizations of groups identifiable on 
prohibited grounds, and exhortations to discriminate or 
commit violence. This year one respondent challenged the 
constitutionality of s. 13. While the challenge is pending, 
respondents in some new s. 13 complaints have agreed to 
mediation, while others remain opposed on the ground that 
the section violates the fundamental freedom of expression 
guaranteed in the Canadian Charter of Rights and Freedoms. 
One creative mediation session in 2008 afforded the parties 
an opportunity to rationally discuss the issue of free speech 
and exposure to hatred and contempt and to collaborate 

on changes to the impugned website that would preserve 
the respondent’s free expression without crossing the line 
into discriminatory communication. In another mediated 
settlement, the respondent, on learning first-hand the effect 
that the respondent’s website had had on the complainant, 
immediately removed the offending material. 


Judicial Review by the Federal Court of Canada 


This year the Federal Court and Federal Court of Appeal 
issued seven judgments relating to six Tribunal decisions. 
The Supreme Court of Canada dismissed an application for 
leave to appeal a decision of the Federal Court of Appeal, 
which had rejected a respondent’s challenge to the Tribunal’s 
jurisdiction. The case involved a member of Parliament who 
had distributed allegedly discriminatory literature to his con- 
stituents containing comments about Aboriginal people, and 
the respondent claimed that the principle of parliamentary 
privilege ousted the Tribunal’s jurisdiction. The Supreme 
Court’s decision to dismiss the application freed the Tribunal 
to inquire into the merits of the original complaints, now five 


years old. 


Perhaps the most significant judicial review decision this year 
was the Federal Court judgment overturning the Tribunal’s 

2005 decision upholding a complaint of wage discrimination 
against Canada Post Corporation. In one of the longest run- 

ning cases in its history, the Tribunal found that Canada Post 
had discriminated against certain of its female employees by 

paying its employees in the male-dominated postal operations 
group more than its employees in the female-dominated cleri- 
cal and regulatory group for work of equal value. The Federal 
Court judgment overturning the Tribunal’s decision has since 


been appealed to the Federal Court of Appeal. 


All 2008 judicial review decisions can be found on the web- 


sites of the Courts that rendered them. 


Judicial review decisions 
-www.chrt-tedp.ge.ca/tribunal/index_e.asp 
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Tribunal Decisions and Rulings 


The full text of all 22 decisions and 33 formal rulings on 
motions and objections rendered in 2008 can be found on 
the Tribunal’s website. 


oe 
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Judicial Review Decisions 


FEDERAL COURT 

Brown v. National Capital Commission, 2008 FC 733 
Canada (Attorney General) v. Brown, 2008 FC 734 
Mowat v. Canada (Canadian Armed Forces), 2008 FC 118 
P.S.A.C. v. Canada Post Corporation, 2008 FC 223 
Warman v. Tremaine, 2008 FC 1032 


FEDERAL COURT OF APPEAL 
Birkett v. Goodwin, 2008 FCA 127 


Durrer v. Canadian Imperial Bank of Commerce, 
2008 FCA 384 


SUPREME COURT OF CANADA 


Pankiw v. Dreaver et al., SCC Docket no. 32501; 
June 26, 2008 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Members of the Tribunal 


J. Grant Sinclair, Q.C., Chairperson 
Athanasios D. Hadjis, Vice-Chairperson 


Karen Jensen, Full-time Member 


Part-time Members 


Pierre Deschamps 

Michel Doucet, Q.C. 

Julie Lloyd 

Kathleen Cahill 

Matthew D. Garfield 
Kerry-Lynne Findlay, Q.C. 
Wallace G. Craig 

Marc Guignard 

Réjean Bélanger 


Edward P. Lustig 
Registry 


Gregory M. Smith, Executive Director and Registrar 
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Message from the Chairperson 


Canadians are proud of their progress toward 
building a diverse society, where.the ideals of 
equality and inclusion have become increasingly 
respected. However, achieving true equality 
remains an ongoing challenge. The Canadian 
Human Rights Tribunal is an integral part of the 
infrastructure created by the federal government to 
reach that goal. 


The Tribunal is the administrative body that 
hears complaints of discrimination that arise 

in areas under the legislative authority of the 
Government of Canada. These include federal 
government departments and agencies and Crown 
corporations, as well as banks, airlines and other 
federally regulated employers and providers of 
goods, services, facilities and accommodation. 


The Tribunal hears from complainants and 
respondents alike, as well as from interested third 
parties, including the Canadian Human Rights 
Commission. Through open, fair and transparent 
hearings, the Tribunal assesses evidence and rules 
on complaints of discrimination. The Tnbunal’s 
decisions inform the parties — and Canadians — 
about the law as it applies to specific facts that 
arise in complaints. By guaranteeing open, fair and 
transparent hearings, and by providing just and 
well-reasoned rulings on individual complaints 

of discrimination, the Tribunal helps to entrench 
equality into the daily lives of Canadians. Through 
practical and legally binding decisions, the 
Tribunal gives effect to the lofty ideals of equality 
and fairness. 


This annual report chronicles the Tribunal’s 
activities in 2009, mostly during the tenure of 
former Chairperson J. Grant Sinclair. As the newly 
appointed Chairperson, effective November 2, 
2009, I have taken up the search for new and 


innovative ways to enhance the effectiveness and 
efficiency of the Tribunal’s inquiry process. 

For example, a number of cases have already 
benefited from a more interventionist approach 
to case management, resulting in shorter hearings. 
This approach is allowing the parties to access 
justice in a more timely and cost effective fashion. 
An increase in settléments results in direct savings 
of legal costs to parties, as do shorter hearings. 
This is particularly important given the recent 
decision in Mowat v. Canada (Canadian Forces) 

2009 FCA 309 where the Court of Appeal ruled 
that compensation for legal expenses cannot be 
ordered by the Tribunal. 


In 2010-2011, we will continue our efforts to 
provide the highest quality service and best 
possible value to the Canadian public. As the 

new Chair, I will explore other innovative ways 

to provide an effective and efficient process, one 
that gives parties timely access to Justice and brings 
Canada closer to the truly diverse, equal, and fair 
society our citizens deserve. 


(be. 
BA = 


Shirish P. Chotalia, Q.C., LL.M. 
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Who We Are and 


The Canadian Human Rights Tribunal (CHRT) 
is responsible for applying the principles of the 
Canadian Human Rights Act, which is designed to 
protect individuals from discrimination. The 
Act states that all Canadians have the right to 
equality, equal opportunity, fair treatment, and 
an environment free of discrimination. The Act 
prohibits discrimination on the basis of race, 
national or ethnic origin, colour, religion, age, . 
sex (including pregnancy), marital status, family 
status, sexual orientation, disability (including 
drug dependency) or pardoned criminal 
conviction. Maintaining wage differences 
between male and female workers performing 


work of equal value in the same establishment is 
also prohibited by the Act. 


The Act applies only to federally regulated 
employers and service providers, such as 
federal government departments and agencies, 
federal Crown corporations, chartered banks, 
airlines, shipping and inter-provincial trucking 
companies, and telecommunications and 
broadcasting organizations. The Act also 
prohibits telecommunications and Internet 
messages that are likely to expose people to 
hatred or contempt because of their race, ethnic 
origin, sexual orientation or other prohibited 
grounds of discrimination. 


The Tribunal, a quasi-judicial body, hears 
complaints of discrimination referred to it by 
the Canadian Human Rights Commission, 
and decides whether the given activity is a 
discriminatory practice that violates the Act. 
The Tribunal also has the authority to hear 


What We Do 


complaints under the Employment Equity Act, 
which applies to federal government employees 
and to federally regulated private sector 
employers with more than 100 employees. 


The Tribunal is similar to a court of law; but 
it is less formal and hears only cases related to 
discrimination. Like a court, the Tribunal is 
strictly impartial. Unlike a court, the Tribunal 
provides an informal setting where the 

parties can present their cases without legal 
representation and without adhering to strict 
rules of evidence. Parties call witnesses or testify 
on their own behalf, and witnesses are subject 
to cross-examination. Documentary evidence 
is permitted. Final arguments are made at the 
end of the hearing. The Tribunal consists of 
human rights adjudicators and mediators with 


- a great wealth of experience in these roles. If 


the complainant and respondent are willing, a 
Tribunal member may be assigned to help them 
achieve a mediated settlement. If mediation 

is refused or fails to produce a settlement, a 
Tribunal member will hear the complaint and 
render a written decision. The parties may elect 
to settle the complaint at any time before the 
Tribunal renders its decision. Tribunal decisions 
are subject to review by the Federal Court at the 
request of any of the parties. 


Administrative responsibility for the Tribunal 
rests with a Registry that plans and arranges 
hearings, and acts as a liaison between the parties 
and Tribunal members. The Registry is also 
responsible for managing the operating resources 
allocated to the Tribunal by Parliament. 

Details of Registry activities, including recent 
developments in comptrollership, management 
accountability and public administration, can be 
found in the Tribunal’s performance reports. 
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Figure |: How the Tribunal Works 
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The Year in Review 


In 2009, the Canadian Human Rights 
Commission referred 80 new complaints to the 
Tribunal for inquiry. Since the Tribunal carried 
110 active case files forward from earlier years, its 
total caseload in 2009 was significant, 190 cases 
in all. This number was down slightly from the 


previous six-year average of 211 cases, or about 
10 percent less than 2008. 


In 2009, Tribunal members conducted 70 
mediations, presided over hearings into 17 
complaints, and issued 11 decisions and 

23 rulings on motions, objections or other 
preliminary matters. At the end of 2009, 82 cases 
remained active, including 37 from earlier years. 


Figure 2: Tribunal case files opened and 
carried forward, 2003 to 2010. 


250 -- 
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New referrals === [Otal caseload 


ee Carried forward 


* Number of cases processed for 2010 is an estimate 
based on information received from the Canadian 
Human Rights Commission and on the mean of the 
previous years. 


Cases processed 


Although annual complaint referrals peaked 

at 139 in 2004, this spike has continued to 
influence the Tribunal’s caseload (see Figure 2). 
For example, new referrals dropped by close 

to 50 percent between 2004 and 2006, but the 
Tribunal’s 2006 caseload declined by less than 10 
percent compared with 2004. 


Figure 3. Status of cases referred from 2003 
to 2009, inclusive, as of December 31, 2009. 


Still active = 22 (3%) 
Complaints discontinued 4 
= 51 (8%) 


Written ' % Complaints 
decisions =& withdrawn 
issued ® or settled 
= 93 = outside the 
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process 
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Mediated 
settlements 
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‘Thanks to various process improvements carried 
out by the Tribunal in recent years, and a 

return to a more typical volume of new referrals 
between 2004 and 2009, the Tribunal resolved 
all pre-2007 cases by the end of 2009, as well as 
more than 80 percent of cases referred in 2008 


and 2009. 
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Mediations 


In 2008, the Tribunal reinstated the mediation 
process, which has subsequently contributed 
greatly to settling complaints. Mediation sessions 
are easy to arrange, usually take only one day 

to complete, and result in settlements about 70 
percent of the time. Although parties opt for 
mediation in only about 40 percent of cases, the 
revival of mediation has served to optimize the 
use of the Tribunal’s limited resources, as well as 
those of the parties. 


One of the greatest advantages of mediations is 
that they typically exact a harmonious outcome. 
Mediations give the parties an opportunity to 
actively participate in the resolution of their 
dispute, and to fashion a creative remedy 

that is satisfactory to both sides. Mediation 
allows the parties to collaborate on a solution, 
an option not available in cases requiring a 
written Tribunal decision. Often the parties 

will agree that the mediated settlement should 
incorporate measurable targets and performance 
criteria designed to prevent a recurrence of the 
discrimination. Such a settlement may extend 
beyond the parties in the case, benefiting a wide 
constituency of employees or clients. 


Tribunal Decisions 


The bulk of the Tribunal’s work involves 
conducting hearings and rendering decisions. 
The full text of all decisions is available on the 
Tribunal’s website. In 2009, the Tribunal issued 
11 written decisions substantiating or dismissing 
complaints. The Tribunal heard cases on a 
broad range of issues, including cases involving 
discrimination on the Internet, travel policies 
considered discriminatory toward the disabled, 
and age discrimination in the workplace. As well, 
the Tribunal rendered a decision on a case of 
alleged discrimination toward Aboriginal people, 
one of four cases the Tribunal heard that directly 
affected Canada’s Aboriginal people. 


Dreaver v. Pankiw 


Some Tribunal decisions require interpretations 
of various parts of the Canadian Human Rights 
Act. These cases can help Canadians to better 
understand the intent of the Act and how it 
applies to their lives. A good example is Dreaver 
v. Pankiw, which was also one of four cases 

the Tribunal heard impacting on the lives of 
Aboriginal people. In this case, the complainants 
alleged that brochures (called householders) 
distributed by their federal Member of 
Parliament were racially discriminatory 

toward Aboriginal persons. The complainants 
argued that the content of the householders 
contravened. a section of the Act that makes it a 
discriminatory practice to publish or display a 
“representation.” Under the Act, a representation 
is a discriminatory notice, sign, symbol, or 
emblem. The Tribunal also needed to determine 
whether the householders constituted a “service” 
within the definition of the Act. The Act specifies 
that it is discriminatory to adversely differentiate 
between individuals in the course of providing 

a good, service, facility or accommodation that 
would be typically available to the public. 


The Tribunal decided that the householders 
neither constituted a representation nor a service. 
To encompass householders, the definition of 
“representation” in the Act would need to include 
words like statement, article, or publication. 

The householders did not constitute a service, 
because the prime beneficiary was not the 
recipient, but rather the sender. The Tribunal 
found that the brochures were politically partisan 
documents designed to influence voter behaviour 
in the democratic process, to the benefit of the 
respondent. Even if the householders were 
deemed a service, they still weren’t subject 

to the Act because it was the distribution of 

the householder that most clearly defined 

the respondent’s relationship with the public, 
and no discrimination was evident in how the 
householder was distributed. 
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The complaint was dismissed, but has 

been appealed to the Federal Court. These 
interpretations of the Act have given Canadians 
valuable indicators on the extent to which the 
Act applies to discriminatory “representations.” 
Similarly, Canadians will benefit from the 
refinements offered by the Tnbunal in its 
interpretation of the term “services” customarily 
available to the general public. Such case-by- 
case interpretations of key statutory wording by 
the Tribunal make the law more definitive for 
Canadians, without sacrificing adaptability to as 
yet unforeseen future situations. 


Full text of decision: 
http://chrt-tcdp.ge.ca/search/files/2009_chrt_8.pdf 


Roxanne Naistus v. Philip L. Chief 
and Onion Lake First Nation 


The complainant alleged to have been 

the victim of sexual harassment by the 
respondent from 2003 to 2005. During this 
time, both were employees of the Onion 
Lake First Nation. The alleged offender did 
not attend the hearing. The First Nation 
countered that it exercised all due diligence 


to prevent such discriminatory.acts. The 
Tribunal concluded that the complainant 
had been subject to sexual harassment, a 
discriminatory practice. The Tribunal found 
that while the First Nation did not consent 
to this activity, neither did it exercise all 
due diligence to prevent these actions. The 
Tribunal found that the complainant should 
be compensated in accordance with the 
Canadian Human Rights Act. 


Full text of decision: 
http://chrt-tcdp.gc.ca/search/files/t1296_2608chrt4.pdf 


Warman v. Lemire et al. 


The world over, the Internet has rapidly 
become a popular medium of the free-flowing 
exchange of ideas and dialogue. In 2009, the 
Tribunal made a significant contribution to 
the issues that can arise involving freedom of 
speech and discrimination on the Internet. In 
Warman v. Lemire et al., the complainant alleged 
that the respondent was responsible for online 
material likely to expose individuals to hatred 
or contempt based on prohibited grounds of 
discrimination (religion, race, colour, national 
or ethnic origin, and sexual orientation). 

The respondent, who was registered as the 
contact for the website where the material was 
found, denied this allegation, and asserted 
that the provisions of the Act dealing with hate 
communication were unconstitutional as they 
violated his freedom of expression guaranteed 
under the Canadian Charter of Rights and Freedoms 
(Charter). 


The Tribunal dismissed the first allegation of 
hate communications, since the evidence did 
not sufficiently demonstrate that the respondent 
was the person responsible for uploading 

the material. The Tribunal also dismissed an 
allegation that a poem criticizing immigrants 
that the respondent had posted on a different 
website constituted a hate communication within 
the meaning of the Act since the poem did not 
display the extremely denigrating tone or ugly 
racial and ethnic epithets found in other cases 
where hate communication had been proven. 


The Tribunal also examined an allegation 
directed at messages posted on the respondent’s 
own website message board (a multi-party online 
discussion forum). Many of the impugned 
messages were posted by individuals other 

than the respondent. Taking into account 

the number of messages posted on the site 

by various individuals, and the dates of the 
impugned messages, the Tribunal concluded 
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that it could not infer from the evidence that the 
respondent was aware of the existence of these 
messages. Moreover, in the Tribunal’s view the 
hate message provision of the Act did not extend 
to cases where an individual may have incited 
others to communicate hate messages. 


The Tribunal examined several messages that 
had clearly been posted on the message board by 
the respondent, but dismissed the allegation that 
these messages constituted hate communication. 
The Tribunal then ruled on the respondent’s 
constitutional arguments, and in particular the 
assertion that the hate message provisions of 

the Act constituted an unjustifiable infringement 
of the respondent’s freedom of expression 

as guaranteed by the Charter. The Tribunal 
concluded that restrictions on expression in the 
Act were indeed inconsistent with the Charter, 
which guarantees freedom of thought, belief, 
opinion, and expression. The Tribunal therefore 
refused to apply these provisions of the Act to the 
case, and did not issue a remedial order. The 
complainant appealed the ruling to Federal Court. 


Morten v. Air Canada 


In 2009, the Tribunal heard a unique case 
concerning access to transportation services for 
people with disabilities. Traditionally, questions 
of discrimination based on disability deal with 
the workplace. But in Morten v. Air Canada, 

the complainant, who was deaf and had very 
limited vision, alleged discrimination by an 
airline for not letting him book a flight unless 

he agreed to fly with an attendant. The Tribunal 
concluded that the airline’s policy was too 

rigid, as it failed to recognize differing degrees 
of auditory or visual impairment, and didn’t 
allow for individual assessments of disabled 
passengers. In considering the appropriate form 
of redress, the Tribunal reviewed American 


regulations regarding air travel by disabled 
passengers, as well as a ruling by the U.S. 
Department of Transportation on the subject. 
The American authorities strongly suggested 

that greater accommodation could be offered by 
the respondent to the complainant. They also 
suggested that individuals with both visual and 
hearing impairments coped better in emergencies 
than was asserted by the respondent. 


The Tribunal noted that the respondent would 
not accept the degree of risk posed by allowing 
the complainant to fly unaccompanied. Yet the 
airline tolerated the comparable or higher risk 
posed by some other unaccompanied passengers, 
such as obese individuals, persons with mobility 
impairments, pregnant women or individuals 
who require supplemental oxygen during a 
flight. The Tnbunal’s decision draws attention 
to the balance required between a disabled 
individual’s legitimate interest in autonomy, 
including the voluntary assumption of risk, 

and a transportation service provider’s equally 
legitimate interest in assuring the safety of the 
traveling public. 


The Tribunal directed the respondent to work 
with the Canadian Human Rights Commission 
and the complainant to develop an attendant 
policy that accounts for the ways people with the 
complainant’s type of disabilities communicate 
in an emergency. The policy would also address 
the inherent risk posed by passengers with 
compromised mobility that are currently allowed 
to fly unaccompanied, and would account for the 
fact that many able-bodied passengers are unable 
to receive, process and act on safety-related 
emergency instructions. The airline has appealed 
the case to the Federal Court. 


www.chrt-tedp.gc.ca | ANNUAL REPORT 2009 


Gilmar v. Alexis Nakato Sioux Nation 
Board of Education 


The complainant alleged that the band had 
discriminated against her by shortening her 
agreed-upon employment contract after 
learning she was pregnant. The Tribunal 
found that the complainant had made a case 
of discrimination according to the Act. The 


Tribunal found that the Board was neither 
aware of nor amenable to its obligations as 
an employer under federal human rights 
legislation. It also found that the Board 
deliberately offered only one year contracts 
in part to skirt its obligations under the Act 
to employees who become pregnant. The 
Tribunal ordered the respondent to cease 
its discriminatory practices against pregnant 
employees, and to develop a plan to prevent 
further incidences of pregnancy-based 

_ discrimination. 


Full text of decision: 
http://chrt-tedp.gc.ca/search/files/t1327_5708chrt34.pdf 


Vilven and Kelly v. Air Canada 
and Air Canada Pilots Association 


In Canada, the aging workforce and older 
population are posing increasingly urgent 
demographic challenges. In 2009, the Tnbunal 
heard a case that questioned long-held 
assumptions in Canadian society concerning 
aging and employment, including the economic 
organization of the workforce, the dignity 

of elderly workers, and the reconciliation of 
collective bargaining rights and equality rights. 
In the case of Vilven and Kelly v. Air Canada and 
Ar Canada Pilots Association, the complainants 
were airline pilots who challenged the provision 
of their collective agreement, which provided 
for mandatory retirement at age 60. The 
complainants alleged that the provision resulted 
in age discrimination. The airline and the 


bargaining agent maintained that the mandatory 
retirement rule was justifiable under the CHRA 
since the complainants’ employment had 

been terminated because they had reached the 
“normal age of retirement” for pilots. They 
also argued that the mandatory retirement was 
justifiable under the Act on the grounds that it 
constituted a bona fide occupational requirement 


(BFOR). 


In this case, the Tribunal needed to determine 
whether the “normal age of retirement” defense 
was a justifiable infringement of the equality 
guarantee in the Canadian Charter of Rights and 
Freedoms (Charter). It also had to determine 
whether the respondents could meet their 
burden of proving the BFOR defense. On the 
Charter issue, the Tribunal concluded that this 
provision of the Act was unconstitutional and 
refused to apply it to the impugned section of 
the collective agreement. The Tribunal noted 
that the objective of the normal age of retirement 
defense was to allow mandatory retirement to be 


negotiated in the workplace. On the evidence, 


however, it could not conclude that this objective 
was sufficiently pressing and substantial to 
warrant an infringement of rights. 


To determine whether the mandatory retirement 
provision in the collective agreement constituted 
a BFOR, the Tribunal had to consider whether 
the complainants could be allowed to fly 

past age 60 without causing undue hardship 

to the respondents. The employer gave 

several reasons to demonstrate hardship. For 
example, the airline argued that providing such 
accommiodation would cause 1t undue hardship 
since allowing pilots over 60 years of age to fly 
internationally would violate standards set by 
the International Civil Aviation Organization 
(ICAO). The Tribunal found that prior to 
modification of the ICAO standard in 2006, 
there was no bar to allowing the complainants to 
continue to fly internationally in the role of first 
officer (as opposed to flying as a captain/pilot 
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in command). The employer did not consider 
this possibility in regard to the complainants. The 
Tribunal also rejected the employer’s arguments 
that allowing pilots to fly past age 60 was an 
undue hardship if it created scheduling conflicts 
or delayed the promotion of younger pilots. 
Since the respondent failed to establish a BFOR 
in regard to the mandatory retirement rule, 

the Tribunal concluded that the complaint was 
substantiated, and decided to hear submissions on 
a remedy. 


Judicial Review by 
the Federal Court of Canada 


In 2009, the Federal Court issued eight judgments 
related to Tribunal decisions. Two judgments 
were rendered by the Federal Court of Appeal. 
One of the most significant decisions involved 

the matter of Vilven and Kelly v. Air Canada and Air 
Canada Pilots Association. The Court held that the 
Tribunal had erred in finding the normal age of 
retirement defense in the Canadian Human Rights 
Act to be compatible with the equality guarantee 
in the Canadian Charter of Rights and Freedoms. 

The Court concluded that the normal age of 
retirement defense resulted in an infringement of 
equality rights. The Court referred the case back 
to the Tribunal to determine if this infringement 
was demonstrably justifiable under the Charter. 


Of the Court of Appeal judgments, the decision 
in Mowat v. Canada (Canadian Forces) is particularly 
noteworthy. Since the 1980s, a series of Tribunal 
decisions espoused the position that in granting 
compensation under the Act for expenses 
resulting from the discriminatory practice, the 
Tribunal could order compensation for the 
victim’s legal expenses. Several Federal Court 
decisions were rendered on this issue, some 
supporting compensation, others against it. The 
Tnbunal was not unanimous on the subject. 

In this case, the Federal Court of Appeal has 
eliminated any uncertainty in the law by holding 
that compensation for legal expenses cannot be 
ordered. The Court concluded that the question 
of costs in human rights adjudication was a policy 
matter, and that the entity best placed to weigh the 
policy concerns and make the ultimate decision 
was Parliament, and not the Tribunal or the 
Court. 


All 2009 judicial review decisions can be found 
on the websites of the Courts that rendered them. 
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Tribunal Decisions and Membership 


The full text of all formal rulings on motions and 
objections rendered in 2009 can be found on the 
Tnibunal’s website. 
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Judicial Review Decisions 


FEDERAL COURT 
Montreuil v. Canada (Canadian Forces) 2009 FC 22 
Montreuil v. Canada 

(Canadian Forces Grievance Board) 2009 FC 60 
Vilven and Kelly v. Air Canada, Air Canada Pilots 
Association et al. 2009 FC 367 
Khiamal v. Greyhound Canada 2009 FC 367 
Tahmourpour v. Canada 

(Royal Canadian Mounted Police) 2009 FC 1009 
Tanzos v. AX Bus Tours Inc. 2009 FC 1134 


FEDERAL COURT OF APPEAL 
Brown v. Canada 

(National Capital Commission) 2009 FCA 273 
Mowat v: Canada (Canadian Forces) 2009 FCA 309 


Members of the Tribunal 


Shirish P. Chotalia, Q.C., LL.M., Chairperson 
(effective November 2, 2009) 
J. Grant Sinclair, Q.C., Chairperson 
(to November 1, 2009) 
Athanasios D. Hadjis, Vice-Chairperson 
Karen Jensen, Full-time Member 


PART-TIME MEMBERS 
Michel Doucet, Q.C. 
Matthew D. Garfield 
Kerry-Lynne Findlay, Q.C. 
Wallace G. Craig 

Marc Guinard 

Réjean Bélanger 


Edward P. Lustig 


REGISTRY 


~ Gregory M. Smith, Executive Director and 


Registrar 
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CHAIRPERSON’S MESSAGE 


It is my privilege to provide you with information and perspective about the vision that we at the Canadian Human Rights 
Tribunal have embarked on, as well as to report on the execution of the adjudicative mandate for the year 2010. 


On November 2, 2009 when my appointment as Chairperson of the Canadian Human Rights Tribunal took effect, I began 
exploring ways to make the Tribunal more accessible to all Canadians. To enhance accessibility and efficiency, I questioned 
how ordinary Canadians could have a hearing faster while still maintaining fairness. What tools, methods and processes 
could enhance the current system at the Tribunal? And, how could I build on the success of my predecessors? 


These thoughts, arising out of my work as a human rights lawyer for more than 20 years, inspired my vision for the Tribunal: 
“Providing Access to Justice for Ordinary Canadians”. In shaping this vision, I have worked closely with fellow Members of 
the Tribunal (during training sessions and input meetings), practitioners in the field of human rights, lawyers and judges, to 
seek their input, ideas and support. 


What does this vision mean in concrete terms? A large part of my vision involves offering evaluative mediation alongside 
interest-based mediation throughout the continuum of the adjudicative process: (i) from the date of the referral and prior 
to the filing of particulars (pre-disclosure evaluative mediation); (ii) after particulars are filed (post-disclosure evaluative 
mediation); and, (iii) during a hearing. 


The principal barriers to access to justice for human rights complainants are legal costs and delays. My aspiration is to 
provide ordinary Canadians with a venue to be heard without having to incur significant legal costs. In this regard, the 
Tribunal provides a mediation conference in a safe and confidential setting wherein parties may discuss the strength of 
their case with a Tribunal Member “off the record”. The goal is to help parties to better understand their case, which often 
leads to informed settlement. Settlement is restorative. Settlement brings emotional closure and allows parties to move 
on. Settlement also spares the parties unnecessary financial and emotional costs arising from hearings. When parties are 
unable to settle complaints, the Tribunal‘s goal is to provide quick and fair hearings. Decisions are important in providing 
precedential value for the parties, the public and for resolution of future complaints. 


The issue of legal costs became particularly apparent in October 2009. The Federal Court of Appeal ruled that the Tribunal 
could not award compensation for legal expenses incurred by a successful complainant (Canada (Attorney General) ¥. 
Mowat, 2009 FCA 309). The complainant, who was found to have been sexually harassed, incurred significant legal costs but 
received a discrimination award of only $4,000.00. 


Parties appearing without legal representation are on the rise. Given the Mowat ruling, which creates a strong disincentive 
for complainants to retain legal counsel, we believe this tendency will increase. Prior to Mowat, a complainant could 
have recovered her legal costs. Presently, a successful complainant may not be willing to take the risk of proceeding to a. 
hearing, with the help of a lawyer, without being assured that she can recover those legal costs. This situation could allow 
discrimination claims to be abandoned without judicial scrutiny. | 


The enhanced complaints resolution process elaborated on in this report envisages fundamental changes in the Tribunal’s 
process, such as intensive pre-hearing case management and enhanced efforts in mediation. To advance this approach, the 
Tribunal has changed the complaints process to narrow the issues of litigation and to abbreviate the duration of hearings by 
focusing on the facts in dispute. A preliminary assessment of the changes indicates positive results. For example, of the 30 
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cases utilizing evaluative mediation in 2010, 80 % or 24 cases were settled using this cost-effective approach (2 cases are still 
in process). We estimate that the settlement of these cases through evaluative mediation saved the Tribunal and the parties 
about 41 weeks of hearings, which translates into cost savings of approximately $390,000.00 in total. Mindful of the need to 
avoid unnecessary delay in processing cases, we worked hard to ensure that every case was actively managed. 


Since late 2009, parties to a complaint have been actively encouraged to identify and acknowledge all non-contentious issues, 
and to accept each others’ affidavits in lieu of expert testimony. This measure saves both legal costs for the parties and hearing 
costs for Canadian taxpayers. Pre-hearing conferences, wherein the Tribunal works with parties towards agreements about 
key facts and distilling the issues, have shortened hearing times by more than fifty percent in some cases. Examples of two 
decisions expressly referring to my vision of access to justice are: (i) Breast v. White Lake First Nation #128, 2010 CHRT 10 
(at paras. 24 and 25); and, (ii) Roopnarine v. Bank of Montreal, 2010 CHRT 5 (at para. 36). Further details of these cases can 
be found in the Jurisprudence section of this report. 


‘In 2008, Parliament repealed section 67 of the Canadian Human Rights Act. This positive measure allows First Nations 
and their members to file complaints of discrimination arising out of the Indian Act with the Canadian Human Rights 

Commission. First Nations and First Nation members may now seek the full protection and benefit of the Act. As a result 
of this amendment, a significant increase in the number of cases referred to the Tribunal by the Commission is anticipated, 
as noted in the 2009 annual report of the Canadian Human Rights Commission. This significant new type of complaint is 
anticipated to raise complex and novel issues requiring a reconciliation of anti-discrimination law with First Nations legal 
traditions and customary laws. The Tribunal is making plans to address this potential increase in the number and complexity 
of cases it will be expected to handle. The Tribunal is looking forward to working with First Nations communities to learn 
how it can facilitate access to justice for them in a cost-effective, innovative, and culturally sensitive manner. 


In looking forward to 2011, I will continue to work closely with stakeholders as the Tribunal moves forward with its efforts 
to efficiently and fairly administer operations and improve its case management processes and practices. 


Finally, I have been assisted in this important venture by a skilled cadre of staff and Tribunal Members, actively engaged in 
change management while performing their duties with care, respect and professionalism. 


» 


‘Shirish P. Chotalia, Q.C. LL.M. 
Chairperson and Chief Executive Officer 
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EXECUTIVE DIRECTOR’S MESSAGE 


It is my pleasure to provide you with information and perspective about key operational and administrative activities and 
events that occurred in 2010. 


Corporate Overview - In 2010, the Tribunal implemented several changes in order to move to a new and innovative approach 
for expediting the settlement of complaints, making case management more efficient and, at the same time, ensuring timely 
access to justice for ordinary Canadians. The Tribunal has implemented changes at both the administrative and operational 
levels. In this regard, change management presents challenges but also brings rewards. The Tribunal has addressed these 
challenges head on in order to benefit stakeholders, including ordinary Canadians seeking justice, taxpayers and Tribunal 
staff. 


Workplace and Administration - Creating a healthy workplace is a priority for management. A workplace assessment 
was conducted and action has been completed on most of the recommendations. At the administrative level, we were 
engaged in streamlining services and creating efficiencies within a micro agency. Policies and procedures to define roles 
and responsibilities and appropriate corporate decision making vehicles were implemented. Work commenced on the 
Corporate Risk Profile in order to create a risk-based management structure. We undertook an assessment of internal 
controls to identify opportunities for improvement. In addition, the Tribunal needed to deal with significant long-standing 
procurement litigation against the Tribunal that utilized a significant component of the Tribunal’s financial and human 
resources, resources that would have been better used supporting the Chairperson’s vision of access to justice for ordinary 
Canadians. The Tribunal leveraged relationships with other senior government officials, and engaged human resource experts 
to advise us on the full range of human resource activities required to facilitate change management. Also, the Tribunal took 
pro-active measures to explore more effective ways to risk manage the IT function. 


Registry Operations - The main activities of the Registry include: (i) control and preparation of the case management file; 
and, (ii) arranging and supporting the work of full and part-time Members conducting mediation activities and holding 
hearings to resolve complaints. During this period of change, the Registry Operations managed to maintain its high level 
of service. It was involved in active case management measures, such as implementing an improved process for expediting 
resolution of complaints by focusing on the newly introduced method of evaluative mediation, as well as the use of process- 
based mediation to narrow issues, establish facts and clarify the law. 


Qh Pode 


FE. Gloade, Executive Director 
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VISION - AccESS TO JUSTICE 
FOR ORDINARY CANADIANS 


The Federal Court of Appeal has expressed its view that the 
Canadian Human Rights Tribunal (Tribunal) has, in the past, 
mismanaged the hearing process by allowing a certain case to 
consume exceptional amounts of time and resources i.e. a pay 
equity hearing that proceeded for 11 years (Canada Post Corp. 
v. Public Service Alliance of Canada, 2010 FCA 56). In this 
particular case, the Applications Judge had noted that “a legal 
hearing without discipline and timelines both delays and denies 
justice.” 


Clearly then, for a hearing to provide access to justice, the 
proceeding must be focused and time must be managed 
effectively. However, at a certain point, the principles of natural 
justice will impose limits on the search for efficiency in the 
conduct of a quasi-judicial hearing. Can enhanced access to 
justice be delivered outside of the formal hearing process? 
Answers to this question may be found by examining the 
experience of the Alberta Courts with judicial dispute resolution. 


The Courts in Alberta adopted a formal Judicial Dispute 
Resolution (JDR) program in 1996 based on the previous 
alternative dispute resolution methods that had been offered 
since the late 1980s. JDR is defined as a voluntary and consensual 
process whereby parties to a dispute, following the filing of an 
action in the Court (and, most typically, close to trial), seek the 
assistance of a JDR justice to help settle the dispute before trial, 
by means of a mini-trial, facilitative or evaluative mediation or 
binding JDR. ' 


Albertas use of JDR has benefitted the justice system directly and 
indirectly by reducing court resources and wait-times, and by 
generating cost savings for both direct participants of JDR and 
for the entire justice system. Associate Chief Justice Rooke has 
recognized and indicated that JDR is not a mechanism limited only 
to the courts, but is also open and recommended for Administrative 
Tribunals and other adjudicating Boards and Agencies. 


Associate Chief Justice Rooke’s data showed that 89% of cases 
were resolved either at the JDR or flowing from the JDR, using 
one of the various methods of mediation, including evaluative 
mediation.’ 


Public Service Renewal 


At the Tribunal, we are working hard to embrace necessary 
changes to improve how Canadians are being served by 
this institution of the federal government. The Clerk of the 
Privy Council has been prominent in providing leadership in 
this area, and the Tribunal is proud to be able to cite several 
initiatives throughout this report that support the Clerk’s 
vision. 


1 John Daniel Rooke, “The Multi-Door Courthouse Is Open in Alberta: Judicial Dispute Resolution Is Institutionalized in the Court of Queen's Bench”, Master of Laws Thesis 
(Spring 2010) ; * : : “5 
2 Citation: John Daniel Rooke, “Improving Excellence: Evaluation Report of the Judicial Dispute Resolution Program in the Court of Queens Bench of Alberta”, 
(June 1, 2009), Appendix 4, Section F1. 
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WHAT WE DO 


The Tribunal is responsible for applying the principles of the 
Canadian Human Rights Act (the Act), which is designed to 
protect individuals from discrimination. The Act states that 
all Canadians have the right to equality, equal opportunity, 
fair treatment, and an environment free of discrimination. 
The Act prohibits discrimination on the basis of race, 
national or ethnic origin, colour, religion, age, sex (including 
pregnancy), marital status, family status, sexual orientation, 
disability (including drug dependency) or pardoned criminal 
conviction. Maintaining wage differences between male and 
female workers performing work of equal value in the same 
establishment is also prohibited by the Act. 


Tribunal’s Annual Performance Reports 


http://chrt-tcdp.gc.ca/NS/reports-rapports/perf-rend-eng.asp 


The Act applies only to federally regulated employers and 
service providers, such as federal government departments 
and agencies, federal Crown corporations, chartered banks, 
airlines, shipping and inter-provincial trucking companies, 
and telecommunications and broadcasting organizations. 
The Act also prohibits telecommunications and Internet 
messages that are likely to expose people to hatred or 
contempt because of their race, ethnic origin, sexual 
orientation or other prohibited grounds of discrimination. 


Tribunal’s Annual Reports 


on Plans and Priorities: 
http://chrt-tcdp.gce.ca/NS/reports-rapports/plans-eng.asp 


The Tribunal, a quasi-judicial body, hears complaints of 
discrimination referred to it by the Canadian Human Rights 
Commission, and Tribunal Members (full and part-time) 
adjudicate on whether the given activity is a discriminatory 
practice that violates the Act. The Tribunal also has the 
authority to hear complaints under the Employment Equity 
Act, which applies to federal government employees and to 
federally regulated private sector employers with more than 
100 employees. 
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The Tribunal is similar to a court of law; but it is less formal 
and hears only cases related to discrimination. Like a court, 
the Tribunal is strictly impartial. Unlike a court, the Tribunal 
provides an informal setting where the parties can present their 
cases without legal representation and without adhering to 
strict rules of evidence. Parties call witnesses or testify on their 
own behalf, and witnesses are subject to cross-examination. 
Documentary evidence is permitted. 


Final arguments are made at the end of the hearing. The 
Tribunal consists of human rights adjudicators and mediators 
with a great wealth of experience in these roles. If the 
complainant and respondent are willing, a Tribunal Member 
may be assigned to help them achieve a mediated settlement. 
If mediation is refused or fails to produce a settlement, a 
different Tribunal Member will hear the complaint and render 
a written decision. The parties may elect to settle the complaint 
at any time before the Tribunal renders its decision. Tribunal 
decisions are subject to review by the Federal Court at the 


-request of any of the parties. 


Administrative responsibility for the Tribunal rests with a 
Registry that plans and arranges hearings, and acts as a liaison 
between the parties and Tribunal Members. The Registry 
is also responsible for managing the operating resources 
allocated to the Tribunal by Parliament. Details of Registry 
activities, including recent developments in comptrollership, 
management accountability and public administration, can be 
found in the Tribunal’s performance reports. 


HUMAN RIGHTS COMPLAINTS 
RESOLUTION FRAMEWORK 


Parties that 
appear 
before Canadians - Canadian Respondents 
the Tribunal e.g. individual Human Rights e.g. Attorney 
Canadians, Commission General, federally 
NGOs, regulated 
Unions businesses and 
companies 
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MEDIATION 


A cornerstone of the Tribunal’s complaint resolution process is 
its mediation program. This program has now been enhanced 
to include an evaluative / case assessment component. 


“.,.On balance, my experience has been that the benefits of 
mediation outweigh the detriments, and that mediation can 
be most useful in mitigating the depth and severity of the 
problem of access to justice... 


Mediation is not a panacea for the ills of the civil justice 
system, but it is a step along the path. Implemented wisely, 


evaluated realistically, and measured against pragmatic 
expectations, it holds the promise of immense dividends for 
our citizens and for our civil justice system.” 


Honourable Warren K. Winkler, Chief Justice of Ontario: 
Paper entitled “Access to Justice, Mediation: Panacea or 
Pariah?” 


The Tribunal offers mediation at various steps of the process. 
The first is an early mediation that takes place at the beginning 
of the process. During an early mediation, the Tribunal 
Member may evaluate the relative strengths and weaknesses 
of the positions advanced by the parties and may provide the 
parties with a non-binding opinion as to the probable outcome 
of the inquiry. This case assessment is added to the existing 
interest-based model of evaluation. 


The Tribunal continues to respect the underlying needs of the 
parties by encouraging a broader range of solutions or resolutions 
to address their underlying interests. The Member conducting 
the mediation is respectful of the unique requirements of 
each case. The Member seeks to provide the parties with an 
opportunity to be “heard” (i.e. adjudicative closure without a 
full and costly adjudication). Then, as appropriate, either in a 
full session, or in private caucus, the Member offers evaluative 
instruction aimed at giving the parties a realistic assessment 
of the possible outcomes of the case. This is done within the 
confines of a confidential and supportive environment for the 
parties, including unrepresented complainants. 


“Evaluative mediation should be used as 
early as possible to achieve settlement.” 


Dr. lan Holloway QC, Professor and Dean of Law, The 
University of Western Ontario 


The second juncture wherein mediation is offered is after the 
parties have filed their particulars and disclosed their case. 
It is usually offered approximately two weeks prior to the 
hearing. During a post-disclosure mediation, the Tribunal 
Member will proceed as noted in the previous paragraphs. 
However, at this interval, the parties are ready to commence 
a full hearing and are generally more informed about the 
relative strengths and weaknesses of their positions. 


If the mediation does not result in settlement, with the 
consent of the parties, the Member may help the parties to 
reduce the issues to be litigated in the hearing. In addition, 
the parties can elect to utilize mediation at any time before, 
and even during, the hearing. 


“When a Human Rights Tribunal provides parties with 
case assessment in a mediation “hearing”, it helps them 
to better understand and to identify what an appropriate 
way to settle it might be. This process is most effective 
when all issues are identified and, as early as possible, but 
bearing in mind, a case-by- case approach. Essentially, the 
parties are receiving legal advice about the strengths and 
weaknesses of their case. When this leads to settlement, 
it is an informed settlement. The parties participated in 
the decision-making and, therefore, are empowered and 
satisfied with the decision. This is access to justice. This 
philosophy already adopted by Courts, which is oriented 
towards conflict resolution, does not undermine the | 
importance of Courts and Tribunals’ decisions that set | 
boundaries and elaborate principles of law.” | 


Michéle Rivet - first President Quebec Human Aights 
Tribunal. 


In 2010, the Tribunal conducted 30 mediation sessions, of 
which 2 were still in active mediation as at December 31, 
2010. Of these mediation sessions, 16 involved complaints 
against governments and 12 involved complaints against 
private companies. In 2010, the complaints mediated were 
on the following grounds: race (6); national or ethnic origin 
(5); colour (5); religion (2); age (2); sex (8); marital status (1); 
family status (6); disability (12); and conviction for which a 
pardon has been granted (1). 
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Of these 30 cases utilizing evaluative mediation, 80% or 
24 cases were settled. It is estimated that the settlement of 
these cases through the Tribunal’s unique form of mediation 
saved the Tribunal and the parties an estimated 41 weeks 
of hearings. The Tribunal estimates that the elimination of 
41 weeks of hearings results in savings to the Tribunal of 
approximately $390,000.00. The entire justice system has 
realized significant efficiencies. More importantly, the parties 
have realized substantial savings, and have experienced 
restorative healing and emotional benefits that cannot be 
quantified in dollar terms. 


“The evaluative mediation process was integral in assisting the 
parties in.reaching a mediated settlement in such a complicated 
matter. The parties benefit immensely from hearing an evaluative 
view of their case before they reach the point-of-no-return in a 
Tribunal hearing. The process allowed an excellent mix of reviewing 
the strengths and weaknesses of the parties’ positions while 
maintaining a resolution-driven focus. | would highly recommend 
the process for my clients going forward.” 


Nicole Chrolavicius, Sanvster & Solicitor — Bakerlaw.ca 
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ENHANCED COMPLAINT 
RESOLUTION PROCESS 


: Complaint referred from | 
Canadian Human Rights _ MEDIATION 
Commission 


Voluntary 
Evaluative and 
Interest Based 

Mediation! 


If NO settlement, parties to Settle Case 


file particulars of case 
a _ with Tribunal 
._{possible legal costs) 


Tribunal works with parties to 
reduce issues of law and fact for 
hearing (possible legal costs) 


In Complex Cases 
Process Mediation? - HEARING 
Tribunal assigns a (possible legal costs) 
Member to mediate ares 
agreement on issues of 
fact and law - leads to : DECISION 
fewer issues to be 
litigated 


Review SETTLEMENT - Subject to 
approval of Canadian 


* Federal Court Human Rights Commission 
¢ Federal Court of Appeal 


¢ Supreme Court of Canada 


(1) Evaluative Mediation - The Tribunal member conducting the mediation evaluates the relative strengths and weaknesses of the positions advanced by the parties and 
may provide the parties with a non-binding opinion as to the probable outcome of the inquiry. 

(2) Process Mediation - The Tribunal member conducting the mediation assists the parties to narrow issues, facts and law to clarify matters and support the parties as 
they focus on resolving the complaint. 
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TRIBUNAL RULES 
AND PROCEDURES 


The Tribunal has developed the following rules, procedures 


; oa ite ; : ; “My three year term as a part time member of the Tribunal ended 
and guides to assist parties in their dealings with the : : 4 


in December 2010 just a few months before my 80th birthday. 


Tribunal including developing and presenting their case | had not considered requesting a further term until Chairperson 
before the Tribunal: Chotalia engaged me in a discussion over her objectives for 
the Tribunal: that ordinary Canadians be given better access to 

* Canadian Human Rights Tribunal Practice Note justice, particularly by quickening the process to inquiries and 


making mediations more effective by adding evaluation to the 


No. 1 - Timeliness of Hearings and Decisions Seen ey 
8 mediators role. The Chairperson’s determination to succeed 


¢ Canadian Human Rights Tribunal Practice Note 


persuaded me to request another term of three years which 


No. 2 - Representation of Parties by Non-Lawyers | have been granted. | believe that what Chairperson Chotalia 
¢ Canadian Human Rights Tribunal Practice Note is doing will ensure meaningful access to justice for ordinary 
No. 3 - Case Management Canadians and | look forward to assisting her in every way | can.” 
¢ Tribunal Glossary 2010 
* Canadian Human Rights Tribunal Rules of Wallace Craig - ember of the Canadian Human Rights 
Procedure - These Rules govern all proceedings Tripunal 
before the Tribunal under the Canadian Human 
Rights Act 


¢ Evaluative Mediation Procedures 

¢ Guide to the Operations of the Employment Equity 
Review Tribunal (EERT) - The Guide provides 
general information on the structure, role and 
functions of the EERT 
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Chairperson - Full Time 


Executive Assistant 


Administrative Assistant 


Executive Director . 


Director Registry 
Operations 


Registry officers 
(7 positions) 


Mediation & 
Hearing 
Coordinator — 


~ Registry Ops 
Document Clerk 


Director 
Corporate 
Services — 


Senior Business 
Officer 


HR Coordinator 


Administrative 


. Coordinator 


Administrative 
Assistants 
(2 positions) 


Canadian Human Rights Tribunal 


Vice-Chairperson 
(Full Time) 


Full Time Member 
(1 position) 


Part Time Members 
(up to 6 positions) 


Counsel 


Legal Advisors 
(2 full-time positions) 


Director Director Financial 
Information Services 
Technology 


Financial 


Information 
Analyst 


Support 
Specialist 


JURISPRUDENCE 


The bulk of the Tribunal’s work involves conducting Table 11 


mediations and hearings, issuing rulings and rendering 
decisions. The Tribunal heard cases on a broad range of 
issues. The full text of all decisions is available on the 
Tribunal’s website. 


Decisions and Rulings 
Decisions 


For the purposes of this report, a “decision” is defined as a 
set of adjudicative reasons issued by a Member or Panel of 
the CHRT which actually decide the question of whether a 
discriminatory practice occurred in a given case. 


This would, therefore, exclude reasons where: 


¢ The only real issue in contention before the Tribunal 
is what type of remedial order is appropriate 

¢ The complaint is dismissed for want of prosecution 
by the complainant 

¢ The complaint is dismissed for lack of jurisdiction, 
abuse of process, delay, irreparable breach of 
fairness, etc. 

¢ The issue before the Tribunal is a motion for some 
type of procedural or evidentiary order 


(It should be noted that reasons issued in respect of matters 
in the aforementioned list are classified as rulings, which are 
dealt with in the following section about rulings.) 


DECISIONS RENDERED BY THE CHRT IN 2010 


# Party Name(s) Neutral Citation 

1 Douglas, Wayne v. SLH 2010 CHRT 1 
Transport Inc. 

2 Malec et al. v. Council 2010 CHRT 2 
of the Montagnais of 
Natashquan 

3 Gravel, Shelley Ann v. 2010 CHRT 3 
Public Service Commission 
of Canada 

4 Hughes, James Peter v. 2010 CHRT 4 
Election Canada 

5 Roopnarine, Taramatie v. 2010 CHRT 5 
Bank of Montreal 
Thambiah, Ramanan 2010 CHRT 8 
vy. Maritime Employers 
Association 

7 Public Service Commission 2010 CHRT 9 
of Canada and Murphy, C. 
v. CRA 
Breast, Charles A. v. 2010 CHRT 10 
Whitefish Lake First Nation 

Rez] Harkin v. Attorney General 2010 CHRT 11 

10 Levan Turner v. Canada 2010 CHRT 15 
Border Services Agency 

11 Shmuir, William G.M. v. 2010 CHRT 18 
Carnival Cruise Lines 

1D Fiona Ann Johnstone v. 2010 CHRT 20 
Canada Border Services 
Agency 

13 Khalifa, Melissa v. Indian 2010 CHRT 21 
Oil and Gas Canada 

14 Whyte, Kasha v. Canadian 2010 CHRT 22 
National Railway 

15 Seeley, Denise v. Canadian 2010 CHRT 23 
National Railway 

16 Richards, Cindy v. 2010 CHRT 24 
Canadian National Railway 

17 Bélanger v. Correctional 2010 CHRT 20 
Service of Canada and 
the Union of Canadian 
Correctional Officers 
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Rulings 

As previously discussed, all sets of adjudicative reasons issued 
by the Tribunal which do not qualify as decisions (i.e. they 
do not actually decide whether a discriminatory practice 
occurred) are classified as rulings. This would include 
reasons for an order which actually dismissed a complaint or 
otherwise brought the adjudicative mandate of the Tribunal 
to an end vis-a-vis the case in question. 


Table 2 
RULINGS RENDERED BY THE CHRT IN 2010 
Neutral 
Citation 
2010 CHRT 6 
2010 CHRT 7 


Party Name(s) 


1 | Whyte, Kasha v. Canadian National Railway 


First Nations Child and Family Caring 
Society of Canada, Assembly of First 
Nations v. Indian and Northern Affairs 
Canada 


beachesboy@aol.com v. HBoss 
Canadian Jewish Congress v. Henry Makow 


League for Human Rights of B’nai Brith, 
Abrams, Harry v. Topham, Arthur and 
Radicalpress.com 


2010 CHRT 12 
2010 CHRT 13 
2010 CHRT 14 


3 
4 


First Nations Child and Family Caring 2010 CHRT 16 
Society of Canada, Assembly of First 
Nations y. Indian and Northern Affairs 


Canada 


7 | Ballantyne, Robert v. Canadian Union of 
Postal Workers 


Walden et al. v. Social Development 
Canada, Treasury Board of Canada, 
and Public Service Human Resources 
Management Agency of Canada 


Grant, Heather Lynn v. Manitoba Telecom 
Services Inc. 
Douglas, Wayne v. SLH Transport Inc. 


Vilven, G. v. Air Canada; and Kelly R. v. Air 
Canada and Air Canada Pilots Association 


2010 CHRT 17 


2010 CHRT 19 


2010 CHRT 26 


So 


2010 CHRT 25 
2010 CHRT 27 


Schneider, Melody Katrina, Matson, Jeremy | 2010 CHRT 28 
Eugene, Matson, Mardy Eugene v. Indian 


and Northern Affairs Canada 


Grant, Heather Lynn v. Manitoba Telecom 
Services Inc. 

Tran, Cam-Linh (Holly) v. Canada Revenue 
Agency 

Wheatcroft, Jonathon v. Canadian 
International Development Agency 
Tahmourpour v. Royal Canadian Mounted 
Police 


2010 CHRT 29 


13 
14 2010 CHRT 31 
2010 CHRT 32 


2010 CHRT 34 


_ 


_ _ 
N O nn 


Collins, Peter M. v. Correctional Service of 
Canada 


2010 CHRT 33 


The following four case summaries provide information 
about some Tribunal decisions that were particularly 
significant in their impact. 


Hughes v. Elections Canada 2010 CHRT 4 

The complainant, who has post-polio syndrome and uses 
a wheelchair or walker, claimed that he was denied an 
accessible polling location and was adversely differentiated 
against because of his disability when he went to vote at a 
church in downtown Toronto on two occasions within a 
seven-month time span. He alleged that the respondent had 
discriminated against him in the provision of services. 


At the hearing, the respondent admitted that it had adversely 
differentiated against the complainant in the provision of a 
service. The Tribunal found that additional facts in evidence 
gave rise to a finding of discrimination on the part of the 
respondent, including the following: the respondent failed 
to record and properly investigate the verbal and written 
complaints precipitated by the complainant's first polling 
day experience, and the respondent's written response to 
the accessibility issues raised by the complainant was tardy, 
inaccurate and dismissive in tone. 


Having found the complaint to be substantiated, the Tribunal 
turned to the question of remedy. It awarded the complainant 
compensation for pain and suffering experienced as a result 
of the discrimination. The Tribunal then accepted the offer 
of the Canadian Human Rights Commission to monitor the 
implementation of the terms of the Tribunal’s order. Some of 
the order’s stipulations included requirements for Elections 
Canada to: 

¢ formulate a consultation plan to involve persons 
with disabilities and disability groups in matters 
touched on by the Tribunal’s order (e.g., the choice 
of polling locations, standards of accessibility, 
signage and training of personnel); 

¢ stop situating polling stations in locations that do 
not provide barrier-free access; 

e review its Accessible Facilities Guide, Accessibility 
Checklist and the accessibility sections of its 
manuals for various categories of electoral officers 
and workers; 

e provide sufficient and appropriate signage at 
elections, so that voters with disabilities can easily 
find the best route to all accessible polling station 
entrances; 
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«review, revise and update its training materials 
concerning accessibility issues; 

¢implement a procedure for receiving, recording 
and processing verbal and written complaints 
about lack of accessibility at polling locations, and 
report publicly to Parliament about the number 
of complaints received for three general election 
cycles; and 

ereport to the Tribunal in at least three-month 
intervals about its progress in implementing the 
order. 


Results for Canadians 

In the words of the Tribunal in this case, “voting is one of 
the most sacred rights of citizenship and that includes the 
right to do so in an accessible context.” The quote aptly 
illustrates the significance of this decision. In Hughes, the 
Tribunal also elaborated on the body of principles governing 
discrimination in the provision of services, an area of the 
Act that had not been as fully explored as employment- 
related discrimination. In particular, in issuing its multi- 
faceted remedial order, the Tribunal had an opportunity to 
concretely articulate general principles about the content of 
“future practices orders.” 


Roopnarine v. Bank of Montreal 2010 CHRT 5 
The complainant alleged that the respondent terminated 
her employment because of her disability, and that it used 
inaccurate performance appraisals and evaluations as a pretext 
to dismiss her when the real reason for her dismissal was the 
respondent's unwillingness to accommodate her wrist injury. 


The Tribunal noted that at the time the complainant's 
employment was terminated she was suffering from a wrist 
injury, was on an accommodated leave for that injury, was 
receiving physiotherapy and was awaiting a specialist's report to 
have the accommodation period extended. She was experiencing 
wrist pain consistent with a repetitive strain injury. 


On the evidence, however, the Tribunal found that the 
complainant's wrist injury was nota factor in the respondent's 
decision to terminate her employment. 


The Tribunal also did not find that the complainant had been 
subjected to adverse differential treatment based on disability 
prior to her dismissal; the complainant's manager made 
every effort to help her improve her skills to facilitate future 
opportunities, but the complainant refused to accept criticism 
and direction, and in spite of training, failed to improve. 


The respondent's medical accommodation process in 
regard to the wrist injury was consistent with its duty to 
accommodate the complainant and was carried out promptly 
and in good faith. The complainant herself had an obligation 
to provide relevant medical information necessary for the 
accommodation of her disability. 


Other accommodation requests by the complainant were 
not made to the respondent in a timely fashion, or were 
unsupported by medical authority. Finally, the evidence did 
not support the allegation that performance concerns were 
only raised by the respondent after it learned of her wrist 
injury. 


Results for Canadians 

The Roopnarine decision highlights some important aspects 
of the law surrounding disability accommodation. First, it 
reminds Canadians that the Act does not displace all aspects 
of the employment contract. In particular, employers are 
not precluded from terminating employees with a disability 
for non-discriminatory reasons, such as _ substandard 
performance unrelated to the disability. 


Second, the decision highlights the important role played 
in the accommodation process by the timely exchange of 
accurate, relevant information, and prompt follow-up action 
once the necessary information has been received. 


In addition to the contribution it makes to the substantive 
law, the Roopnarine decision exemplifies the Chairperson’s 
new approach to case management and decision-writing 
whereby the primary objective is access to justice for the 
parties. The access to justice agenda manifested itself in the 
proactive and intensive case management of this proceeding, 
which yielded the following results: 

¢ Through active pre-hearing case management 
and exploration of the issues with counsel at the 
cpening of the hearing, a number of facts were 
agreed to by both counsels. 

¢ The agreement of facts focused the hearing for the 
Tribunal and resulted in a reduced number of issues. 

«The agreement of facts expedited the hearing 
which presumably resulted in a direct cost benefit 
to the parties in reduced legal fees. 

« Agreement was arrived at between the parties that 
the medical evidence of both a general practitioner 
physician and a neurologist would be entered 
without the need to subpoena these doctors, 
who were reluctant to attend the hearing. This 
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saved both parties monies that would likely have 
been expended to cover the costs to have these 
individuals testify. 

« Agreement was arrived at between the parties, 
that an affidavit sworn by the complainant's family 
physician could be tendered for the truth of its 
contents, and that the respondent would waive its 
right to cross-examine the physician. 

« The parties were able to agree that only two 
witnesses would need to testify at the hearing: the 
complainant and her former supervisor. 


Moreover, in addition to the case management in the 
proceeding, the decision itself promoted access to justice for 
Canadians: 


« Having a length of only 24 pages, the decision is 
much shorter than many past decisions rendered 
by the Tribunal, thus making it more convenient to 
read in its entirety without reliance on summaries 
prepared by third parties. 

¢ The decision features a detailed Table of Contents 
with headings that clearly reveal the decision’s 
components, the “architecture” of the decision 
maker’s reasoning, and the flow of ideas from one 
subject to the next. 

e The decision is easy to read, written in plain 
language which avoids unnecessary jargon, legalese 
and other obscure terminology. 

¢ The decision was drafted and released quickly. The 
hearing concluded on January 29, 2010, and the 
decision was released on March 19, 2010, fewer 
than 2 months later. 


Breast v. Whitefish Lake First Nation, 2010 
CHAT 10 

In this case, the complainant alleged that the respondent 
First Nation government had discriminated against him by 
refusing to continue to employ him based on his disability 
and family status. 


The complainant, who had suffered from diabetes for 13 
years, had been employed with the respondent as a school bus 
driver and water truck driver until one day he experienced 
sudden, albeit temporary, vision loss in his right eye. He 
sought and obtained medical leave from the respondent, 
without an anticipated return date. The complainant 
alleged that when he subsequently tried to return to work, 


the respondent refused to give him back his former duties, 
and in fact constructively dismissed him by offering him 
employment as the sewage truck driver. The complainant 
perceived the sewage driver position as a demotion; in his 
view, it was of lower status and unpleasant. The complainant 
also viewed as discriminatory the respondent's decision to 
give his old water truck driver position to the brother of the 
respondent's Chief at that time. 


The Tribunal noted that it was incumbent on the complainant 
to first establish a prima facie case of discrimination and that 
the allegations made by the complainant had to be credible 
in order to support a conclusion that a prima facie case exists. 
The Tribunal also noted that when dealing with an allegedly 
discriminatory course of conduct—as opposed to a pre- 
existing policy— one must start by examining whether the 
transaction between the parties, taken as a whole, results in 
adverse treatment on a prohibited ground. 


Once a prima facie case has been established, the respondent 
must provide a reasonable explanation demonstrating that 
the alleged facts did not occur, or that the conduct was not 
discriminatory. In regard to the allegation of family status 
discrimination, the Tribunal concluded that no prima 
facie case had been made out, since no evidence had been 
led suggesting that the fraternal relationship between the 
replacement driver and the then Chief of the respondent 
was a factor in the respondent’s decision to give the water 
truck job to the former. Further, the evidence demonstrated 
that the complainant himself was related to many people in 
this First Nations community, including Council members. 
The Tribunal noted that a complainant cannot simply put 
forward abstract beliefs or suspicions that he or she is a 
victim of discrimination without presenting some concrete 
observations or independent information to support or 
confirm that belief. 


However, with regard to the allegation of discrimination based _ 
on disability, the Tribunal concluded that the complainant had 
made out a prima facie case: the complainant suffered from a 
disability, being diabetes, and his return to work was predicated _ 
upon medical documentation surrounding the accommodation 
of this disability. In particular, his diagnosis of diabetes-related — 
third nerve palsy was a factor in the respondent's decision 
as to whether and when to return him to work. ‘Thus, the 
respondent had a duty to accommodate the complainant, but 
accommodation is not necessarily a one-way street; where 
an employer makes a reasonable proposal, the employee has 
a duty to facilitate implementation of that proposal. If the 
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accommodation process fails because the employee does not 
co-operate, his or her complaint may be dismissed. 


In the present case, the Tribunal found that the respondent 
had made a reasonable proposal for accommodating the 
complainant’s disability. In all the circumstances of the 
case, the complainant's refusal to accept the available sewage 
truck job, at the same pay and with the same benefits as his 
water truck job, was unreasonable. The complainant did 
not fulfill his duty to facilitate the accommodation process. 
Consequently, the Tribunal dismissed his complaint. 


Results for Canadians 

This decision serves as a valuable reminder for employees 
and employers that accommodation is in many cases is a 
2-way street. Employees who are confronted with prima facie 
discrimination are entitled to expect the employer to make 
efforts to accommodate them, but they have their own legal 
duty to facilitate the accommodation efforts of their employer. 


The decision also provides valuable results for Canadians 
from the perspective of access to justice: 


¢ Through active pre-hearing case management 
and exploration of the issues with counsel at the 
opening of the hearing, a number of facts were 
agreed to by both counsels. As well, the issues were 
narrowed to a few discrete ones. 

The case had been anticipated to take 2 or more 
weeks of hearing time, but pre-hearing case 
management conferences resulted in the shortening 
of the hearing to 1 week. Even then, obtaining 
agreement on many of the facts and narrowing the 
outstanding issues at the inquiry further expedited 
the hearing so that it took 2 days, instead of the 
scheduled 5 days. This is in part because, through 
the narrowing of the issues to only those in dispute, 
the parties agreed to curtail both the testimony of 
the witnesses and the argument. 

In addition, the medical evidence of the 
complainant’s family physician and specialist, 
and that of the respondent’s expert, was entered 
without the need to subpoena the physicians: the 
agreement to this effect resulted in savings, to both 
parties, of monies that would likely have been 
expended to cover the costs to have the physicians 
testify. The medical evidence was tendered for the 
truth of its contents, and the parties waived their 
respective rights to cross-examine on the same. 


¢ Finally, since the complaint involved a legal dispute 
between the complainant and his own First Nations 
community, the Tribunal Chairperson encouraged 
the parties from the start of the hearing until its 
conclusion to reach a settlement, outside of the 
hearing process. 


Johnstone v. Canada Border Services Agency, 
2010 CHAT 20 

The complainant alleged that the respondent, Canada Border 
Services Agency, had engaged in a discriminatory practice on 
the ground of family status in a matter related to employment. 
The discriminatory practices complained of included failure 
to accommodate, and adverse differential treatment based 
on family status. In this case, the ground of family status 
was invoked in connection with the complainant’s raising 
of two young children. The complainant alleged that the 
respondent's policies forced her to work part-time upon 
her return to work after having each of her two children, 
resulting in her being given fewer hours of work than she 
was willing and able to work, and with an attendant loss of 
full-time employment benefits. 


The complainant was a Border Services Officer employed 
by the respondent, who had been working full-time, rotating 
shifts. While in the respondent's employ, she had two 
children. Prior to returning from each of her maternity 
leaves, she asked the respondent for full-time static shifts; 
the rotating shifts made it very difficult to arrange childcare. 
Both times, she was faced with an unwritten policy of the 
respondent that it would provide static shifts to accommodate 
child-rearing responsibilities, but it would not provide full- 
time hours. 


The Tribunal concluded that the discrimination on 
the ground of family status included situations like the 
complainant’s, where a work requirement came into conflict 
with her childcare responsibilities. The Tribunal rejected the 
argument that in order to invoke the ground of family status, 
the complainant had to demonstrate serious interference 
with a substantial parental duty or obligation. In view of 
the foregoing, the Tribunal found that a prima facie case 
of discrimination had been made out: the complainant's 
evidence suggested that the respondent had engaged in a 
discriminatory practice by establishing and pursuing a policy 
that affected the complainant’s employment opportunities 
including, but not limited to promotion, training, transfer, 
and benefits on the prohibited ground of family status. 
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Moreover, the respondent's practice in regard to scheduling 
had the effect of differentiating adversely against the 
complainant on the ground of family status. 


The Tribunal then turned to the question of whether the 
respondent had accommodated the complainant's family 
status to the point of undue hardship. The Tribunal found 
that the respondent had not assessed whether it could 
accommodate the complainant's family responsibilities. 
In addition, in the Tribunal’s view, the respondent could 
have dealt individually with family status accommodation 
cases as they arose, within already existing mechanisms. 
The respondent’s management witnesses admitted that 
these mechanisms instead were reserved for those seeking 
medical and religious accommodations only, with random 
exceptions. 


The Tribunal therefore concluded that the respondent had 
not fulfilled its duty to accommodate to the point of undue 
hardship, and as a result, the complaint was substantiated. 
The Tribunal ordered the respondent to establish written 
policies satisfactory to the complainant and the Canadian 
Human Rights Commission, in order to address family status 
accommodation requests, and that these policies include a 
process for individualized assessments of those making such 
requests. The respondent has filed an application in the 
Federal Court for judicial review of the Tribunal’s decision. 


Results for Canadians 

The relevance and importance of the issues dealt with by 
the Tribunal in this decision are underscored by the fact 
that four subsequent Tribunal decisions in 2010 dealt 
with allegations of family status discrimination based on 
childcare responsibilities. While the debate as to the proper 
interpretation of “family status” as a prohibited ground 
of discrimination will continue in the Federal Court, the 
Tribunal, in the Johnstone decision, has made a tangible 
contribution to the jurisprudential and policy discussion 
that will be taken up in the judicial arena. Moreover, 
the Johnstone decision provided the Tribunal with an 
opportunity to explore a linkage with a previous analysis 
that it had conducted in a different case, 17 years earlier, in 
respect of the same issue. 
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Rulings on Motions and Objections 

In addition to decisions, the full text of all formal rulings 
on motions and objections rendered in 2010 can be 
found on the Tribunal’s website. 


http: 7/chrt-tcdp.gc.ca/NS/decisions /index-eng.asp 


CORPORATE ACTIVITIES 


Appointments and Staffing - The Chairperson’s position 
was filled in November 2009 and for a 6 month period 
she was the only full-time Member. By August 2010, two 
full-time positions had been filled with new Governor in 
Council appointees. The Executive Director retired from 
the organization in April 2010. Both staffing processes to 
fill the Executive Director position on a permanent basis 
proved to be unsuccessful. During the transition period, 
operational continuity was provided by the Chairperson in 
her role as Chief Executive Officer, and an action plan to 
recruit a new Executive Director was put in place. In August 
2010, the Chairperson engaged an Executive Director 
and a Senior Human Resources Consultant to assist in 
providing the needed organizational stability and expertise 
while the organizational structure was reviewed and new 
administrative processes were implemented. 


Workload - The Chairperson carried the work of 3 to 4 
full time adjudicators during the first half of 2010. She was 
joined by a full-time Member in June 2010 and a full-time 
Vice-Chairperson in August 2010. 


Member Training - Members are provided with opportunities 
for common training experiences where they can exchange 
information and expertise on administrative and human 
rights law. In October 2010, the Chairperson led a training 
session for the full-time and part-time Members. Together 
with Senior Legal Counsel and the Director of Registry 
Operations, they met in Ottawa to review and discuss the 
vision and new initiatives pertaining to the hearing and 
mediation process. This meeting not only provided the 
opportunity for Members, who are geographically distanced 
from one another, to meet and exchange experiences and 
information; it also set a template for future meetings. 


Stakeholder Consultation — In refining her vision of access 
to justice, the Chairperson began by consulting the bar and 
bench broadly across the country, in different sectors of 
the legal system, in order to draw on best practices outside 
of the human rights law field. Then in December 2010, 
she initiated a more formal national consultation agenda 
regarding her new vision. She began correspondence with 
the Ottawa stakeholders. As part of this consultation process, 
the Chairperson amended the Tribunal’s case management 
practice note proposing the following: 


¢ replacement of first conference call with a letter to 
the parties; 

¢ evaluative mediation both pre and post-disclosure; 

eenhanced disclosure of 
testimony; 


anticipated expert 

e signed witness statements and/or affidavits to 
replace generalized “will-says”; 

* process mediation; and, 

e rigorous disclosure by all parties of remedies 
sought or proposed. 


Further consultations with stakeholders using a round table 
approach were planned for the first quarter of 2011. 
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Stakeholder Outreach: Access to Justice - Throughout 2010, 
the Chairperson of the Tribunal met with lawyers, judges 
and stakeholders across Canada, to seek views on how the 
Tribunal could better serve Canadians. In particular, the 
Chairperson: 

emet with judges familiar with ADR, including 
the Associate Chief Justice of Alberta who 
recommended evaluative mediation / JDR for 
administrative tribunals; 
met with the Deans of Law or Vice Deans of Law, as 


well as professors of several Canadian universities, 
including the University of British Columbia, 
University of Alberta, University of Calgary, 
University of Ottawa, University of Toronto and 
Osgoode Hall; 

met with the Dean of Law, University of Oxford, 
Dean of Law, Queen Mary University, London, 
UK, Lord Justice of Appeal, Senior President of 
Tribunals, regarding the practices and procedures 
at the CHRT, international models of adjudication 
and administrative law issues; 

met with and encouraged dialogue between 
provincial human rights tribunals, including 
the Human Rights Tribunal of Ontario, the B.C. 
Human Rights Tribunal, and Quebec’s Human 
Rights Tribunal; 

met with the Law Society of Upper Canada, 
Executive Director and staff; 

met with the Executive Director of the Alberta 
Civil Liberties Association; 


met with senior lawyers across Canada; and 

met with the Canadian Bar Association Human 
Rights Subsection Co-Chairs, B.C., and the 
B.C. Deputy Minister of Justice regarding the 
Chairperson’s efforts federally, and how those 
could benefit B.C. 


In addition to these meetings and dialogues, the Chairperson 
(i) liaised with the Human Rights Commission of Alberta 
(the AHRC is now using a model similar to the Chairperson’s 
vision for resolving human rights complaints); (ii) began 
outreach with universities to see how student legal services 
may provide a venue for representation of unrepresented 
complainants; and, (iii) presented at the Administrative Law 
Section, Canadian Bar Association, Alberta, regarding her 
work at the CHRT. 


Meetings with Other Government Agencies - Meetings 
and discussions also took place with representatives of 
Departments and Agencies of various levels of government 
including the Canadian Human Rights Commission, 
federal Department of Justice, Yukon Territory Department 
of Justice, Treasury Board, Privy Council Office, Public 
Service Commission, Procurement Ombudsman, and the 
Comptroller General of Canada. The Chairperson also 
attended conferences important to human rights and the 
work of the Tribunal including (i) the 5th International 
Conference of the Council of Canadian Administrative 
Tribunals; (ii) the 7th Annual Human Rights Conference 
held by the Quebec Human Rights Tribunal and Barreau 
du Quebec; and (iii) the 13th Colloquium on the Legal 
Profession sponsored by the Law Society of Upper Canada. 


Oath of Office - The Chairperson and full-time Member, 
Administrative Judge Sophie Marchildon, took an oath of 
office in June 2010 in a formal ceremony in the Tribunal 
hearing room. Mr. Justice Jan Binnie, of the Supreme 
Court of Canada, administered the oath of office to the 
Chairperson. Mr. Justice John Evans, of the Federal Court 
of Appeal, administered the oath of office to the full-time 
Member. 
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MEMBERS OF THE TRIBUNAL 


- Biographies 


Full Time Members 


SHIRISH P. CHOTALIA, Q.C. 
Chairperson, Canadian Human Rights Tribunal 

Shirish P. Chotalia, Q.C. was appointed Chairperson of the 
Canadian Human Rights Tribunal effective November 2, 2009. Ms. 
Chotalia obtained her Bachelor of Arts in 1983, her Bachelor of 
Laws in 1986 and her Master of Laws in 1991 from the University 
of Alberta. She was admitted to the Bar of Alberta in 1987. 


Ms. Chotalia practiced with the law firm of Pundit & Chotalia 
LLP in the areas of immigration, human rights and employment 
litigation. She successfully litigated many high profile cases. Some of 
Ms. Chotalias cases include successfully arguing, before the Federal 
Court and the Federal Court of Appeal, in favour of religious 
accommodation for a turbaned Sikh Canadian RCMP officer 
(R v Grant). Her submissions were specifically acknowledged 
by Madam Justice Reed in the judgment as turning the plaintiff's 
arguments of unconstitutionality and discrimination on their head. 
She also recently successfully argued in 2009 before the Alberta 
Court of Appeal that a woman seeking to become a surface rights 
administrator was discriminated against on the basis of gender and 
was retaliated against (Walsh v Mobile Oil). 


Ms. Chotalia has dedicated years of legal service to Aboriginal 
women and Filipino women struggling for fair treatment, 
often providing service on a pro bono basis or with minimal 
compensation. For example, she took up the cause of a Filipino 
woman who had contracted breast cancer in Canada to successfully 
prevent her removal on the alleged basis of medical inadmissibility. 
In another case, she assisted an Aboriginal woman alleging sexual 
harassment. 


She was a Commissioner with the Alberta Human Rights 
Commission from 1989 to 1993, an adjudicator with the Canadian 
Human Rights Tribunal from 1999 to 2005 and served as an elected 
Bencher, Law Society of Alberta, from 2008 until her appointment 
to the Tribunal. 


Ms. Chotalia was an instructor at the University of Albertas Law 
Faculty since 1995, intermittently, teaching courses in Human 
Rights Law as wellas Terrorism and the Law, and wasalso appointed 
as a Special Advocate in 2008 to address terrorism cases. She has 


written several books and many articles about human rights law and 
immigration law. For example, she wrote The Annotated Canadian 
Human Rights Act 1994, Carswell Thompson Professional 
Publishing Scarborough Ontario (updated and annotated text for 
the years 1996, 1997, 1998, 1999 & to 2000) and Human Rights 
Law in Canada, 1996 Carswell Thompson Professional Publishing, 
Scarborough Ontario (updated to 2000). 


Other professional service included Chair of the Canadian Bar 
Association Immigration Section, Northern Alberta, and Member, 
Selection Advisory Board of Canada. Ms. Chotalia speaks several 
languages including French, Hindi, Marathi and Gujarati. 


Ms. Chotalia has received numerous service and professional 
recognition awards including Professional Female of the Year, 
Indo-Canada Chamber of Commerce, “Woman of the Year” and 
the Red Cross Community Service Recognition Award. 


SUSHEEL GUPTA 

Vice-Chairperson, Canadian Human Rights Tribunal 

Mr. Gupta obtained his Bachelors of Arts at the University of 
Waterloo in 1993, his LL.B. from the University of Ottawa in 
1998 and was called to the Ontario Bar in February 2000. He 
has served most of his career in the public service with the now 
named Public Prosecution Service of Canada as a prosecutor 
and computer crime advisor, special advisor at the Canadian 
Air Transport Security Authority and as counsel in the Crimes 
Against Humanity and War Crimes section of the Department 
of Justice. Mr. Gupta is currently an employee of the Public 
Prosecution Service of Canada on leave without pay for a three 
year term. 


As a community member and public servant, Mr. Gupta has 
been the recipient of the Government of Canada Youth Award 
for Excellence, the Deputy Minister of Justice Humanitarian 
Award and most recently the Ontario Justice Education 
Network Chief Justice Lennox Award. Mr. Gupta commenced 
his responsibilities on August 3rd, 2010. 
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SOPHIE MARCHILDON 

Full-Time Member, Canadian Human Rights Tribunal 

Ms. Sophie Marchildon was appointed in 2010 to a three- 
year term as a full-time member of the Canadian Human 
Rights Tribunal. She completed her Bachelor of Laws at 
the Université du Québec a Montréal. She is currently 
completing her master’s degree in international law and 
politics at the Université du Québec a Montréal and was the 
recipient of the 2006 Award of Excellence for Best Student 
in the International Human Rights Law Clinic. She is a 
member of the Quebec Bar. 


Throughout her career, Ms. Marchildon has practiced 
immigration law, human rights law, and health law within 
various organizations. She also worked as a lawyer and Co- 
Director at the Council for the Protection of the Sick, (Conseil 
pour la protection des malades), from 2005-2006, and was an 
assessor and former member of the Quebec Human Rights 
Tribunal. She has volunteered on a number of clinical ethics 
committees from 2005-2010, and worked as an ombudsman 
in the health care services from 2006 until her appointment 
to the Canadian Human Rights Tribunal in May 2010. 


With a license in mediation from the Quebec Bar, Ms. 
Marchildon has handled over 200 mediations in the realm 
of human rights and the health care system. She was part of 
the Quebec Ministry of Health and Social Services’ Team of 
Visitors which evaluated the quality of services in nursing 
homes across the province of Quebec. With respect to the 
elderly and her professional experience, Ms. Marchildon 
taught the course, “Violence envers les personnes agées Vio 
2008,” at the University of Montreal in 2009. 


Part-time Members 


MATTHEW D. GARFIELD 

COntario) 

Matthew D. Garfield was appointed as a part-time Member of 
the Tribunal in 2006. He is a Lawyer, Chartered Mediator and 
Chartered Arbitrator. His practice focuses on mediations, 
arbitrations, workplace investigations and the monitoring of 
implementation of Court/Tribunal Orders. 


From 2000-04, Mr. Garfield was the Chair of the Human Rights 
Tribunal of Ontario. He joined the tribunal as Vice-Chair 
in 1998. He both adjudicated and mediated cases under the 
Ontario Human Rights Code involving claims of discrimination, 
harassment and reprisal. Prior to his appointment to the 
tribunal, Mr. Garfield practised law in Toronto. 


He graduated from Dalhousie Law School in 1988 and was 
a recipient of the class prize in constitutional law. He was 
called to the Nova Scotia Bar in 1989 and the Ontario Bar in 
1992. He was also the Co-Chair of the 2001 Conference of 
Ontario Boards and Agencies. 


KERRY-LYNNE D. FINDLAY, G.C. 
(British Columbia) 

Kerry-Lynne Findlay was appointed as a part-time Member 
of the Tribunal in 2006 for a five-year term. Ms. Findlay 
graduated from the University of British Columbia with a 
B.A. in history in 1975 and an LL.B in 1978. She was called to 
the British Columbia Bar in 1979 and was appointed Queen's 
Counsel in 1999. Ms. Findlay is a partner of the Vancouver, 
B.C., law firm of Watson Goepel Maledy with a civil and 
commercial litigation practice that has encompassed a 
variety of legal areas including family law and mediation, 
estate matters, employment law and aboriginal land issues. 


Active in the Canadian Bar Association, Ms. Findlay served 
on the National Task Force on Court Reform in Canada, 
as National Chair of the Constitutional Law Section and as 
Chair of the National Women Lawyers Forum. In addition 
to her national profile, Ms. Findlay has served on several 
boards, including Science World, Chair of the Vancouver 
City Planning Commission and Honorary Counsel for the 
Chinese Benevolent Association of Canada, a century old 
association that provides umbrella service and support for 
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the Chinese Canadian community. Ms. Findlay was named 
the 2001 YWCA Woman of Distinction in the category of 
Management, the Professions and Trades. 


WALLACE G. CRAIG 

(British Columbia) 

Wallace Gilby Craig was appointed in 2007 to a three-year 
term as a part-time Member of the Canadian Human Rights 
Tribunal. Former judge Wallace Craig worked in the justice 
system for forty-six years. After 20 years of experience in 
a general practice he was promoted to the Bench in 1975. 
Judge Craig resided over the Vancouver Criminal Division 
- Provincial Court of British Columbia from 1975-2001. A 
retired accomplished independent lawyer in his hometown 
of Vancouver, B.C, Judge Craig is the author of Short Pants 
to Striped Trousers: The Life and Times of a Judge in Skid Road 
Vancouver. He earned his LLB from the Faculty of Law at the 
University of British Columbia. 


MARC R. GUIGNARD 

(New Brunswick) 

Marc Guignard was appointed in December 2007 to a three- 
year term as a part-time member of the Canadian Human 
Rights Tribunal. Mr. Guignard received his Bachelor of 
Science (specializing in Political Science) at the Université 
of Moncton, New Brunswick, in 1989 and earned his law 
degree at the Université of Moncton in 1992. He was called 
to the Bar of New Brunswick in 1993. Mr. Guignard has been 
a partner in the law firm Godin Lizotte, from 1993 to present. 


REJEAN BELANGER 
(Quebec) 


Rejean Bélanger was appointed in 2008 to a three-year term 
as a part-time member of the Canadian Human Rights 
Tribunal. Mr. Bélanger is a lawyer and certified mediator. 
He holds a Bachelor of Education from the University 
of Montreal as well as a Bachelor of Arts, a Bachelor of 
Commerce, a Masters of Education and a Bachelor of Law 
from the University of Ottawa. Mr. Bélanger was admitted 
to the Quebec Bar in 1980 and has conducted a private 
practice in Gatineau (Québec), principally in the areas of 
labour and administrative law. He received his accreditation 
as a mediator in the areas of civil, commercial and family 
matters in 1997. He has argued before several administrative 
tribunals, the Superior Court of Quebec, the Court of 
Appeal and the Supreme Court of Canada. Before becoming 
a lawyer, Mr. Bélanger served as Deputy Secretary of the 
Franco-Ontario Teachers Association and as Director of the 
Regional Office of the Teachers Association of West Québec. 
He is also an active member of the board of directors of three 
non-profit organizations that have, or are currently bringing 
aid to African countries, the Antilles (Haiti) and South 
America (Honduras). 


EDWARD LUSTIG 

(Ontario) 

Edward Lustig was appointed in 2008 to a three-year term 
as a part-time Member of the Canadian Human Rights 
Tribunal. Mr. Lustig received his Bachelor of Arts Degree 
from the University of Toronto, his Bachelor of Laws Degree 
from Queen’s University, and was called to the Bar of Ontario 
with First Class Honours in 1975. He has been a member 
of the Law Society of Upper Canada and the Canadian 
Bar Association since 1975. Mr. Lustig joined the legal 
department of the City of Niagara Falls in 1975 and, after 27 
years of dedicated service, he retired in 2002. In January 2006 
he joined Broderick & Partners as counsel and carries on a 
general law practice with particular emphasis on municipal 
law, planning and development matters, commercial and 
real estate law and related litigation. Mr. Lustig also has 
experience in labour matters, including employment and 


pay equity. 
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FOR FURTHER INFORMATION 


Executive Director 

Canadian Human Rights Tribunal 
160 Elgin Street - 11th Floor 
Ottawa, Ontario 

KIA 1J4 

Tel: 613-995-1707 

Fax: 613-995-3484 

E-mail: registrar@chrt-tcdp.gc.ca 
Website: chrt-tcdp.gc.ca 
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Chairperson’s Message 


It is my privilege to share with you the work that we have 
done in 2011 at the Canadian Human Rights Tribunal in 
“making justice work for Canadians.” 


In 2010, I worked closely with fellow Members of the 
Tribunal, practitioners in the field of human rights, lawyers 
and judges, to seek their input and ideas on ways to make 
the Tribunal’s processes easier and faster to access while 
ensuring that they are still fair. The main problems for 
Canadians were that the Tribunal’s processes took too long 
and cost too much. Our vision was to give Canadians a venue 
where they could be heard on complaints of discrimination 
that they believed infringed on their dignity as human 
beings. My hope was to find a way for the Tribunal to help 
them to bring emotional closure to their feelings of anger, 
isolation, helplessness, and fear—and to help them to do so 
without spending a lot of money on lawyers. Conversely, my 
hope was to ensure that respondents could be fairly heard 
within a reasonable time frame regarding their view of the 
events and, in some cases, be able to express their beliefs 
that the process was lengthy or otherwise unfair. 


The processes that I adopted to respond to these needs were 
two-fold. First, the Members and I, who were adjudicating 
the complaints, began spending more time helping parties to 
have short and simple hearings. Much of this was by helping 
parties to better understand the rules, the facts and the law 
in their cases. Second, I customized the mediation process 

to better allow parties “to be heard” or to express themselves 
to mediating Members. Each mediation is conducted in 
response to the needs of those particular parties. For exam- 
ple, if the parties seek greater evaluation, then the mediator 
allows for this. If no evaluation is sought, the mediator 
respects this wish as well. There may be varying degrees of 
formality (up to and including a mini-trial), of discussion 

of issues of liability and quantum, and of time spent in 
plenary and in caucus. Options include the possibility of 
even foregoing a joint session entirely, by having the parties 
present from separate rooms. In some cases, rather than 
speaking about legal issues, they may choose to share only 
their emotional challenges. 


CANADIAN HUMAN RIG 


No two hearings are the same. No two complaints are the 
same. Each hearing presents a unique intertwining of legal 
and emotional issues. I believe that the Tribunal’s job is 
to be aware of these issues as it supports parties to come to 
an informed, meaningful and possibly creative settlement, 
with genuine emotional closure. 


I believe that numbers and statistics are not the sole markers 
of success. The job of the Tribunal is not to achieve a high 
settlement rate, but rather to ensure that settlements reached 
by the parties are voluntary, informed, workable and restor- 
ative as appropriate. Even though unrepresented parties are 
only able to revoke settlements in the seven days following 
their signing, my goal is that any settlement reached should 
make sense to the parties, not only on the day of the settle- 
ment, but also a week later, a month later or a year later. It 
is my hope that the parties would be able to say: 


“I participated in the Tribunal process. It made sense 
to me then. It makes sense to me today. I am satisfied 
that it helped me to move on with an issue that was 
difficult for me.” 


Or: 


“It was a fair process. It vindicated me or 
my organization.” 


With this proviso, a preliminary assessment of the new processes 
is as follows: In the last performance reporting period 
(2010-2011), more than 85% of complaints were resolved 
within one year. In certain cases, pre-hearing conferences 
shortened hearing days by more than 50%. Looking at 
statistics for the 2011 calendar year, one can see that the 
customized mediation procedures led to 67% of complaints 
being resolved by the parties with the Tribunal’s assistance 
(see page 11). This is lower than the 80% settlement rate in 
the prior calendar year. However, the important indicator is 
that in 2011, 94% of Canadians who participated in these 
customized sessions were satisfied or highly satisfied with the 
new processes (see satisfaction results, page 11). Moreover, 
while many mediated settlements are confidential, it is a 


pleasure to be able to report that in 2011, a Tribunal 
mediator facilitated a novel systemic resolution to a long- 
standing and litigious complaint of discrimination on the 
basis of disability, Canadian Human Rights Commission 
and Brown v. National Capital Commission (see page 11 
for more details). 


In tandem with the development of our complaint resolution 
processes, in 2011, I engaged Canadians in the first national 
consultations in the Tribunal’s history. We heard the views of 
Canadians from coast to coast in 10 different cities: Calgary, 
Edmonton, Fredericton, Halifax, Moncton, Montréal, Ottawa, 
Toronto, Winnipeg and Vancouver. Participants were given a 
detailed exposition of the Tribunal’s resolution model and were 
canvassed for their feedback and constructive criticism. 


As of June 2011, individuals could file complaints of 
discrimination arising out of actions or decisions made 
pursuant to the /ndian Act (repeal of section 67 of the 
Canadian Human Rights Act). For this reason, I also began 
discrete consultations with First Nations communities 
across Canada and was able to visit 10 communities in 
2011: Akwesasne Mohawk near Cornwall, Ont.; Dene 

in the Northwest Territories; Millbrook in Nova Scotia; 
Peguis in Manitoba; Shubenacadie in Nova Scotia; St. Mary’s 
in New Brunswick; Musqueam in Vancouver; T’suu T”ina, 
southwest of Calgary; Fort McKay in northern Alberta; 


and Samson, south of Edmonton. 


I personally wish to thank all those who provided feedback 
and participated in this process. The Tribunal will be 
carefully considering the feedback, and hopes to release 

a report in 2012 regarding the results of these stakeholder 
engagement sessions. 


The year also brought a number of important legal 
developments that directly impact the Tribunal’s operations. 
On October 28, 2011, the Supreme Court of Canada affirmed, 
in Canada (Canadian Human Rights Commission) v. Canada 
(Attorney General), 2011 SCC 53 (Mowat), the Federal Court 
of Appeal’s 2009 finding* that the Tribunal does not have the 


jurisdiction to award successful complainants recovery of their 
legal costs. We foresee that there may be an increase in the 
number of unrepresented complainants appearing before 

the Tribunal. Hopefully, innovations in procedures at the 
Tribunal since November 2009 have helped and will continue 
to help unrepresented parties, and all Canadians. 


This past year also marked the Tribunal’s first inquiry 
regarding actions or decisions emanating from the Indian Act: 
Louie and Beattie v. Canada (Indian and Northern Affairs), 
2011 CHRT 2. This case, which raises complex and novel 
issues regarding the reconciliation of anti-discrimination law 
with the Indian Act, is the first of many in what we anticipate 
to be a significant increase in the number of cases regarding 
the application of the Indian Act. 


In looking forward to 2012, we hope to continue to 
maintain the confidence that Canadians have expressed 
in Our new processes. 


Finally, I have been assisted in this important venture by a 
skilled cadre of staff and Tribunal Members, who, despite 
staff shortages and infrastructure disruptions, have been 
actively engaged in helping Canadians to use the new pro- 
cesses, while performing their duties with care, respect and 
professionalism. In order to express my appreciation to staff, 
we have had many events to recognize their contribution 

to our important mission. The diversity of our people and 
the ideas they generate are the source of our innovation 


and our sustenance. 


"f 


4h, 
ges 


Shirish P. Chotalia, Q.C. LL.M. 


Chairperson and Chief Executive Officer 


* Canada (Attorney General) v. Mowat, 2009 FCA 309 
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Executive Director’s Message 


It is my pleasure to provide you with information and 
perspective about key operational and administrative 
activities and events that occurred in 2011. 


Corporate Overview—This has been a year of transition, 
renewal and continuous efforts to deliver quality services in 
support of the quasi-judicial mandate of the Tribunal. With 
ever-increasing demands on limited resources and severe 
financial pressures, we continued to look for innovative 
ways to enhance the efficiency of the Tribunal’s internal and 
program operations while improving the work environment. 


Workplace and Administration—In April 2011, a major 
breach in the IT network and support systems required the 
Tribunal to undertake a complete baseline redevelopment 
of the IT network and supporting infrastructure. As a result, 
Tribunal staff had to work with IT systems at considerably 
less than normal capability while systems, networks, software 
and hardware were rebuilt. At the end of July, I joined the 
team as the new Executive Director and Senior Registrar. 
My first task was to undertake measures to retain and attract 
employees, and begin rebuilding relationships with the various 
bargaining agents. In the reporting period, the Tribunal 
also underwent a core control audit with the Office of the 
Comptroller General to ensure that core controls over financial 
management are effective and compliant with corresponding 
legislation, policies and directives. I look forward to the results, 
which will assist us in establishing appropriate controls and 
processes going forward. 
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Registry Operations—With a reduced workforce, the 
Registry staff was instrumental in ensuring that services 
and support to the Members were not affected. As part 
of the renewal, the new Director of Registry has begun 

a re-engineering process, simplifying and clarifying the 
processes to better support access to justice for all Canadians. 


Finally, the foundation has been laid to allow the organization 
to strengthen and streamline its governance practices. While the 
Tribunal has faced many challenges this past year with limited 
financial and human resources to meet its objectives, I 

am proud to acknowledge that, notwithstanding these 
constraints, we continued to deliver on our commitments. 
This is a testimony to the employees of the Tribunal whose 
demonstrated commitment, dedication and professionalism 
made it possible. 


I look forward to continuing to support access to justice for 


all Canadians. 


Rachel J. Boyer 


Executive Director and Senior Registrar 
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Our Vision 


Access to Justice for Canadians— 
Customized Procedures 


What does the mantra “Access to Justice” mean in 
concrete terms? 


The goal is to meet the needs of Canadians. The method is 
to make the Tribunal’s hearing process fair, clear and fast, 
and ensure effective remedies. Efficiency must be balanced 
by the duty to ensure that parties are afforded natural justice. 


The Tribunal has been faced with a large number of 
unrepresented parties, a potential increase in First Nations 
parties (both complainants and respondents), and judicial 
criticism of lengthy processes that delay justice to Canadians. 


The 29-year pay equity case of Public Service Alliance of 
Canada v. Canada Post Corp. finally decided by the Supreme 
Court of Canada in October 2011 is an example of a lengthy 
hearing process. In the Federal Court of Appeal, the Tribunal 
was criticized for undisciplined and lengthy hearings,’ noting 
the huge expenditure of resources that the parties were forced 
to bear. 


As of June 2011, individuals could file complaints of 
discrimination arising out of actions or decisions made 
pursuant to the /ndian Act. The repeal of section 67 of the 
Canadian Human Rights Act had been legislated in June 2008 
and the new Chairperson, after her November 2009 
appointment, began preparing the Tribunal for a potential 
increase in the number and complexity of its caseload. 


In October 2011, the Supreme Court of Canada confirmed 
that the Tribunal does not have the authority to award 

legal costs.” In 2005, the Tribunal found Ms. Mowat’s sexual 
harassment complaint to be substantiated and awarded her 


$4,000 plus interest for pain and suffering. The Tribunal 


dismissed all of her other allegations of discrimination. The 
hearing of Ms. Mowat’s complaint consumed about six weeks 
of hearing time. The case involved over 4,000 pages of tran- 
script evidence. In addition, there were more than 200 exhibits 
filed with the Tribunal. Ms. Mowat sought her legal 
expenses, which totalled $196,313. The Tribunal granted 
her $47,000 for legal costs. The Federal Court of Appeal 
ruled in September 2009 that the Tribunal did not have 
the jurisdiction to award successful complainants recovery 
of their legal costs. In light of this decision, the Tribunal 
Chairperson, after her November 2009 appointment, 
proactively and immediately began searching for ways to 
help unrepresented parties to be heard without the need 

to expend extensive funds on legal costs. 


The return of mandatory retirement cases to the Tribunal 
from the Federal Court also demonstrates how lengthy hear- 
ings, often involving constitutional issues, do not facilitate 
access to justice. For example, in the Vilven and Kelly v. 

Air Canada case, the Vilven complaint was originally referred 
to the Tribunal in September 2005. The Federal Court noted 
that the hearing into Messrs. Vilven and Kelly’s complaints 
was held over some 11 days, before a three-person panel of the 
Tribunal. The two complaints were joined. Two groups were 
granted interested party status. After various judicial review 
applications, the Tribunal’s last decision in this matter was 

in July 2011. A judicial review application of that decision 

is now pending. 


Another example is the Warman v. Lemire el al. case, 
which was referred to the Tribunal on August 24, 2005. 
Twenty-nine days of hearings were held and five organiza- 
tions were granted interested party status. It took over 
four years for the Tribunal to resolve the matter, and an 
application for judicial review of the Tribunal’s decision 
is currently before the Federal Court. 


1 Canada Post Corp. v. Public Service Alliance of Canada, 2010 FCA 56, appeal allowed in Public Service Alliance of Canada v. Canada Post Corp., 2011 SCC 57. 


2 Canada (Canadian Human Rights Commission) v. Canada (Attorney General), 2011 SCC53: 
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These are some of the concrete drivers that motivated 

the Chairperson to adapt existing practices to better serve 
Canadians. The Honourable Warren K. Winkler, Chief 
Justice of Ontario, warned that the mantra of “access 

to justice,” which has become so commonplace among 
bureaucrats, politicians and members of the legal commu- 
nity, should not become a cliché, devoid of meaning and 
significance. Rather, he affirmed that we must open up 
our system of justice so that it serves the needs of ordinary 
citizens with real-life problems.? 


In this regard, the Tribunal has put in place new procedural 
initiatives: proactive pre-hearing case management and 
customized mediation with a view to restorative justice, 
whenever appropriate. Proactive pre-hearing case manage- 
ment reduces the length and complexity of the Tribunal 
process by narrowing the issues in dispute and enabling 

the parties to gain a clearer understanding of their case. 
Customized mediation provides an informal and expeditious 
alternative to a hearing and aims to achieve the meaningful 
resolution of disputes, including effective public interest 
remedies and settlements that restore the dignity of the 
parties and help preserve relationships. The Tribunal’s 
customized mediation initiative will be discussed in greater 
detail later in this report. 


Many human rights agencies have now accepted methods of 
dispute prevention and resolution, such as voluntary facilita- 
tive or evaluative mediation, as part of the continuum of the 
human rights complaint process. While their implementation 
varies from one agency to the next, these measures have ben- 
efitted the justice system generally and indirectly by reducing 
the expenditure of agency resources and wait-times, and by 
generating cost-savings for parties. The Tribunal’s 
Departmental Performance Report for 2010-2011 shows 
that 88% of all Tribunal inquiries were concluded (either by 
settlement or adjudication) within one year of referral. These 
numbers suggest that the Tribunal’s new procedures have 
improved the efficiency of its hearing process. While proce- 
dures and vehicles to achieve the goal of access to justice and 
restorative justice may well require continuous fine-tuning 
and refinement, the Tribunal is confident that new proce- 
dural initiatives are already better serving all Canadians. 


At the Tribunal, we are working hard to embrace necessary 
changes to improve how Canadians are being served by 
this institution of the federal government. The Clerk of the 
Privy Council has been prominent in providing leadership 

in this area, and the Tribunal is proud that our access to 
justice initiatives support the Clerk’s vision for a more 
effective and efficient public service. 


Clerk of the Privy Council and Secretary 
to the Cabinet 


18th Annual Report to the Prime Minister— 
April 2011 


It is up to all of us to capitalize on the past five years 

of investment in renewal and to focus on creating the 
Public Service of the future. To do this we will have to 
change how we work and how we relate to one another, 
without losing sight of our traditional values and our 
vocation of service to Canada. 


In making excellence our watchword, we will build on 
the commitment and the professionalism that have long 
characterized Canada’s Public Service. It is our respon- 
sibility to show Canadians that their investment in us 

is being repaid in stronger public institutions that serve 
their needs more effectively and more efficiently. 


| have seen what we can accomplish when challenged. 
While | will continue to hold deputies accountable, 

lam challenging all public servants to look for ways, 
large and small, to improve on our ability to support and 
strengthen our great country. The engagement, 
creativity and collaboration of all public servants are 
needed if we are to achieve our goal of excellence. 


Every public servant can contribute to our renewal and | 
encourage each one to do so. 
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3 “Access to Justice,” Remarks delivered at Canadian Club, London, Ont., April 30, 2008. 


' 


on Process ~ 


Complaint referred from Canadian 
Human Rights Commission 


If NO settlement, parties file particulars 
of case with Tribunal (legal costs)®) 


Tribunal works with parties to reduce 
issues of law and fact for hearing 
(legal costs) 


IN COMPLEX CASES HEARING 
Process Mediation? — (legal costs)®) 
Tribunal assigns a Member to 
mediate agreement on issues 
of fact and law. Leads to 
fewer issues to be litigated 


SETTLEMENT—Subject to approval of 


Canadian Human Rights Commission 


REVIEW 
e Federal Court 


e Federal Court of Appeal 
e Supreme Court of Canada 


(1) Evaluative Mediation—The Tribunal Member conducting the mediation evaluates the relative strengths and weaknesses of the positions advanced by the parties 
and may provide the parties with a non-binding opinion as to the probable outcome of the inquiry. 


(2) Process Mediation—The Tribunal Member conducting the mediation assists the parties to narrow issues, facts and law to clarify matters and support the parties 
as they focus on resolving the complaint. 


(3) The parties may at these stages retain lawyers and incur legal costs. 
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What We Do 


The Canadian Human Rights Tribunal is a quasi-judicial 
body that inquires into complaints of discrimination referred 
to it by the Canadian Human Rights Commission, and 
decides whether the given activity is a discriminatory practice 
that violates the Canadian Human Rights Act (the Act). The 
Tribunal can also review directions and assessments made 


under the Employment Equity Act. 


The Tribunal operates pursuant to the Act, which states that 
all Canadians have the right to equality, equal opportunity, 
fair treatment and an environment free of discrimination. 
The Act prohibits discrimination on the basis of race, 
national or ethnic origin, colour, religion, age, sex (including 
pregnancy), marital status, family status, sexual orientation, 
disability (including drug dependency) or pardoned criminal 
conviction. The discriminatory practices outlined in the Act 
are designed to protect individuals from discrimination in the 
provision of goods and services, employment and communica- 
tions. The Act applies to federally regulated employers and 
service providers, including: federal government departments 
and agencies, federal Crown corporations, chartered banks, 
airlines, shipping and inter-provincial trucking companies, 
and telecommunications and broadcasting organizations. With 
the repeal of section 67 of the Act, the Tribunal can now also 
consider complaints against First Nations governments and 
federally regulated Aboriginal organizations regarding acts or 
decisions made under the Indian Act. 


Tribunal’s Annual Reports on Plans and Priorities 
hetp://chrt-tcdp.gce.ca/NS/reports-rapports/plans-eng.asp 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Like a court, the Tribunal is strictly impartial and renders 
decisions that are subject to review by the Federal Court at 
the request of any of the parties. However, unlike a court, 
the Tribunal provides an informal setting where parties can 
present their case without legal representation and without 
adhering to strict rules of evidence and procedure. If the par- 
ties are willing, the Tribunal also offers mediation services to 
allow parties the opportunity to settle their dispute with the 
assistance of a Tribunal Member. 


Administrative responsibility for the Tribunal rests with a 
Registry that plans and arranges hearings, and acts as a liaison 
between the parties and Tribunal Members. The Registry is 
also responsible for managing the operating resources allocated 
to the Tribunal by Parliament. Details of Registry activities, 
including recent developments in comptrollership, manage- 
ment accountability and public administration, can be found 
in the Tribunal’s performance reports. 


Tribunal’s Annual Performance Reports 
hetp://chrt-tedp.ge.ca/NS/reports-rapports/perf-rend-eng.asp 


Human Rights Complaints Resolution Framework 


Parties that appear before 
the Tribunal 


Supreme Court of Canada 


Federal Court of Appeal 


Federal Court 


CANADIAN-HUMAN 
RIGHTS TRIBUNAL 
(Administrative Tribunal) 


Respondents: e.g., 
Attorney General, federally 
regulated businesses 
and companies 


Complainants: 
é.g., individual Canadians, 
NGOs, unions 


Canadian Human 
Rights Commission 
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its customized mediation program. This program has now been 


enhanced to include an evaluative/case assessment component. 


The Tribunal offers mediation at various steps of the pro- 
cess. The first is an early mediation that takes place at the 
beginning of the process. During an early mediation, the 

Tribunal Member may evaluate the relative strengths and 


weaknesses of the positions advanced by the parties and may 


provide the parties with a non-binding opinion as to the 
probable outcome of the inquiry. This case assessment is 
added to the existing interest-based model of evaluation. 


The Tribunal continues to respect the underlying needs 

of the parties by encouraging a broader range of solutions 
or resolutions to address their underlying interests. The 
Member conducting the mediation is respectful of the 
unique requirements of each case. The Member seeks to 
provide the parties with an opportunity to be “heard” (i.e. 
adjudicative closure without a full and costly adjudication). 
Then, as appropriate, either in a full session or in private 
caucus, the Member offers evaluative instruction aimed at 
giving the parties a realistic assessment of the possible out- 
comes of the case. This is done within the confines of a 
confidential and supportive environment for the parties, 


including unrepresented complainants. 


“Evaluative mediation should be used as early 
as possible to achieve settlement.” 


lan Holloway, Q.C., Professor and Dean of Law, 
University of Western Ontario 
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A cornerstone of the Tribunal’s complaint resolution process is 


Customized Mediation 


“When a Human Rights Tribunal provides parties with 
case assessment in a mediation ‘hearing’, it helps 
them to better understand and to identify what an 
appropriate way to settle it might be. This process is 
most effective when all issues are identified and as 
early as possible, but bearing in mind a case-by-case 
approach. Essentially, the parties are receiving legal 
advice about the strengths and weaknesses of their 
case. When this leads to settlement, it is an informed 
settlement. The parties participated in the decision- 
making and, therefore, are empowered and satisfied 
with the decision. This is access to justice. This phi- 
losophy already adopted by Courts, which is oriented 
towards conflict resolution, does not undermine the 
importance of Courts’ and Tribunals’ decisions that set 
boundaries and elaborate principles of law.” 


Michele Rivet, President, Quebec 
Human Rights Tribunal 


The second juncture wherein mediation is offered is after the 
parties have filed their particulars and disclosed their case. 

It is usually offered approximately two weeks prior to the 
hearing. During a post-disclosure mediation, the Tribunal 
Member will proceed as noted in the previous paragraphs. 
However, at this interval, the parties are ready to commence 
a full hearing and are generally more informed about the 
relative strengths and weaknesses of their positions. 


If the mediation does not result in settlement, with the 
consent of the parties, the Member may help the parties to 
reduce the issues to be litigated in the hearing. In addition, 
the parties can elect to utilize mediation at any time before, 
and even during, the hearing. 


In 2011, the Tribunal had 82 cases referred to it by the 
Canadian Human Rights Commission. Of those, 43 cases 
pursued mediation. Of these cases, 21 involved complaints 
against government departments and agencies; 19 involved 
complaints against corporations, banks or private companies; 
2 complaints were against First Nations, and one case 
involved two individuals. 


The areas of complaint in the 43 mediated cases were: disability 


(29), sex (8), race (6), colour (3), nationality or ethnic origin (3), 


marital status (3), family status (2), age (2), religion (1) and 
retaliation (1). 


Twenty-nine of the 43 cases were settled through mediation 
(67.44%). It’s estimated that the Tribunal’s successful media- 
tion model avoided an estimated 41 weeks of hearings and 
saved at least $300,000 in costs. The entire justice system 
has realized significant efficiencies. More importantly, the 
parties have realized substantial savings, and have experienced 
restorative healing and emotional benefits that cannot 

be quantified in dollar terms. 


How is our new customized mediation process working? 
Satisfaction Results from Participants, 2011 


eo oes de Somewhat Satisfied 
a 3% 
( 


Satisfied 
39% 


Dissatisfied 
0% 


Satisfaction Scale 


Very Satisfied 
55% 


“The evaluative mediation process was integral in 
assisting the parties in reaching a mediated settle- 
ment in such a complicated matter. The parties benefit 
immensely from hearing an evaluative view of their 
case before they reach the point-of-no-return in a 
Tribunal hearing. The process allowed an excellent 
mix of reviewing the strengths and weaknesses of the 
parties’ positions while maintaining a resolution-driven 
focus. | would highly recommend the process for my 
clients going forward.” 


Nicole Chrolavicius, Barrister & Solicitor, Bakerlaw.ca 


In the facility accessibility case of the Canadian Human 
Rights Commission and Brown v. National Capital Commission, 
2009 FCA 273 (also known as the York Street steps case), 
following the Court of Appeal remittance order, the 
Tribunal attempted mediation. The resulting settlement, 
certain aspects of which were made public, is a good example 
of a successful mediation. The settlement provided, among 
other things, that the respondent would create an advisory 
committee on universal accessibility on which the complain- 
ant Mr. Brown would serve as vice-chair. The committee 
would make recommendations directly to the CEO of the 
respondent and the minutes from its meetings would also 


be made public. 
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Tribunal Rules and Procedures 


The Tribunal has developed the following rules, 
procedures and guides to assist parties in their dealings 


with the Tribunal: 


¢ Canadian Human Rights Tribunal Practice Note 
No. 1—Timeliness of Hearings and Decisions 


¢ Canadian Human Rights Tribunal Practice Note 
No. 2—Representation of Parties by Non-Lawyers 


¢ Canadian Human Rights Tribunal Practice Note 
No. 3—Case Management 


¢ Canadian Human Rights Tribunal Rules of Procedure 


* Guide to the Operations of the Employment Equity 


Review Tribunal 
e Evaluative Mediation Procedures 


¢ Tribunal Glossary (2010) 


Further details concerning the Tribunal’s rules, 
procedures and guides can be found at: 


chrt-tedp.ge.ca/ NS/about-apropos/trp-rpt-eng.asp 


“The most rewarding part of my work at the Tribunal 
is being in contact with the parties and being able to 
listen with compassion to their views on the suffering 
they feel they endured. It gives a humanized approach 
that reflects what human rights are all about.” 


Sophie Marchildon, Full-Time Member of the Tribunal 


“My three-year term as part-time Member of the 
Tribunal ended in December 2010, just a few months 
before my 80th birthday. | had not considered request- 
ing_a further term until Chairperson Chotalia engaged 
me in a discussion over her objectives for the Tribunal; 
that all Canadians be given better access to justice, 
particularly by quickening the process to inquiries and 
making mediations more effective by adding evaluation 
to the mediator’s role. The Chairperson’s determination 
to succeed persuaded me to request another term of 
three years, which | have been granted. | believe that 
what Chairperson Chotalia is doing will ensure mean- 
ingful access to justice for all Canadians and | look 
forward to assisting her in every way | can.” 


Wallace Craig, Part-time Member of the Tribunal 
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Jurisprudence 


The bulk of the Tribunal’s work involves conducting mediations 
and hearings, issuing rulings and rendering decisions. In 
2011, the Tribunal heard cases on a broad range of issues. 
The full text of all decisions and rulings is usually available 
on the Tribunal’s website. However, due to infrastructure 
challenges, most decisions and rulings rendered in 2011 were 
not posted online. That said, the Tribunal is rapidly working 
towards solutions to this problem, which it expects to have 
in place in 2012. In the interim, decisions and rulings are 
made available to the public on request. 


Decisions and Rulings 


Decisions 


For the purpose of this report, a “decision” is defined as a set 
of adjudicative reasons issued by a Member or Panel of the 
Tribunal, which actually decide the question of whether a 
discriminatory practice occurred in a given case. 


Therefore, this would exclude reasons where: 


¢ The only issue in contention before the Tribunal is 
what type of remedial order is appropriate. 


¢ The complainant is dismissed for want of prosecution 
by the complainant. 


¢ The complaint is dismissed for lack of jurisdiction, 
abuse of process, delay, irreparable breach of 
fairness, etc. 


e The issue before the Tribunal is a motion for some 
type of procedural or evidentiary order. 


(It should be noted that reasons issued in respect of matters 
in the aforementioned list are classified as rulings, which are 
dealt with in the following section on rulings.) 


The following table outlines the decisions rendered by the 
Tribunal in 2011: 


DECISIONS RENDERED BY THE TRIBUNAL IN 2011 


Neutral 
Citation 


Date Parties 


Louie and Beattie v. 


1 January 26 | Indian and Northern 2011 CHRT 2 
Affairs Canada” 
Marchand v. Department 

2 February 8 ae Natinnial Defence 2011 CHRT 3 

3 April 8 Silva v. Canada Post 2011 CHRT 8 
Thwaites et al. v. Air 

4 August 10 Canada & Air Canada 2011 CHRT 11 


Pilots Association 


Cruden v. Canadian 
International 
Development Agency 
and Health Canada 


5 September 23 2011 CHRT 13 


Dinning v. Veterans 


Affairs Canada 2011 CHRT 20 


6 November 25 


* This department has since been renamed “Aboriginal Affairs and Northern 
Development Canada.” To facilitate research and reference, this report 
generally uses the parties’ names in the form in which they appear on the 
complaint when it is referred to the Tribunal. 


Rulings 


As previously discussed, all sets of adjudicative reasons issued 
by the Tribunal that do not qualify as decisions (i.e. they 
do not actually decide whether a discriminatory practice 
occurred) are classified as rulings. This would include reasons 
for an order that actually dismissed a complaint or otherwise 
brought the adjudicative mandate of the Tribunal to an end 
vis-a-vis the case in question. 
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The following table outlines the rulings issued by the Tribunal in 2011: 


RULINGS ISSUED BY THE TRIBUNAL IN 2011 
Parties 


Neutral Citation 


Ik January 7 | Grant v. Manitoba Telecom Services Inc. 2011 CHRT 1 
j March 14 | Frst Nations etal. v indian and Northem Afr Canada 2011 CHRT 4 
3 March 16 Marshall v. Cerescorp Company oo ; : 2011 CHRT 5 Hi 
4 March 28 Davis v. Canada Border Services Agency 2011 CHRT 6 
oer March 31 Cannon et al. v. Human Resources and Social Development Canada j 2011 CHRT 7 
6 July 7 Marshall v. Cerescorp Company 2011 CHRT 9 
7 | July 8 Vilven & Kelly v. Air Canada & Air Canada Pilots Association 201 1 CHRT 10 
8 September 9 Palm v. International Longshore and Warehouse Union et al. 2011 CHRT 12 
9 | September 27 _| Schneider et al. v. Indian and Northern Affairs Canada : i | 2011 CHRT 14 
10 September 29 Malec et al. v. Conseil des Montagnais de Natashquan 2011 CHRT 15 
11 October 7 Tiwari v. Air Canada & Canadian Auto Workers Union a) 2011 CHRT 16 
12 October 14 Bailie et al. v. Air Canada & Air Canada Pilots Association 2011 CHRT 17 
13 October 20 Davis v. Canada Border Services Agency : nae 2011 CHRT 18 

Ruth Walden et al. v. the Attorney General of Canada (Treasury Board, Human 
14 October 21 Resources and Skills Development Canada, and the Professional Institute of 2011 CHRT 19 
the Public Service of Canada) 
(8 j December 5 Cruden v. Canadian International Development Agency and Health Canada 2011 CHRT 21 
16 December 8 Andrews v. Aboriginal Affairs and Northern Development Canada 2011 CHRT 22 
V7 December 29 Berberi v. Attorney General of Canada ay si 2011 CHRT 23 
Significant Tribunal Decisions and Rulings INAC officials took issue with the nominal rent and asserted 


that they had an unfettered right to determine all aspects 


The following four case summaries provide information about : : SMe 
of the proposed lease, including periodic rent based upon 


some Tribunal decisions or rulings that were particularl : : 
2) P y appraisal of the subject land. 


significant in their impact. 


The Tribunal found that the Complainants’ joint-venture 


JAMES LOUIE AND JOYCE BEATTIE V. INDIAN agreement was either misunderstood by INAC officials or 
AND NORTHERN AFFAIRS CANADA, 2011 CHRT 2 was never given adequate consideration by them. INAC 

attempted to impose unilateral authority over every aspect 
The Complainants alleged that officials of Indian and of the Complainants’ proposal for a locatee lease. In doing 
Northern Affairs Canada (INAC) had engaged in discrimina- so, INAC demonstrated how the Jndian Act has become an 
tory conduct in the provision of services, within the meaning anachronism that is out of harmony with the guaranteed 
of section 5 of the Canadian Human Rights Act. The individual liberty, freedom and human rights enjoyed by 
Complainants had entered into a joint-venture agreement all Canadians. The Tribunal concluded that the application 
for a long-term and pre-paid residential lease. The proposed process under s. 58(3) of the Jndian Act must become an 
lease was to be for a term of 49 years with a nominal rent enabling administrative function that recognizes and accepts 
of $1. The Complainants submitted the proposed lease to status Indians as personally responsible Canadians capable 
INAC for approval under s. 58(3) of the Indian Act, which of making their own determinations of anticipated benefits 
provides that the Minister may lease for the benefit of any to be derived from leasing their lands and that ministerial 
Indian the land of which the Indian is lawfully in possession. discretion must not be exercised unilaterally. 
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The Tribunal ordered that INAC reconsider the Complainants’ 
applications and amend its policies to provide that where 
individual locatees have determined for themselves that a 
transaction is for their individual benefit, INAC will accept 
that determination and conduct the processing of requested 
leases on that basis. 


This decision is currently subject to an application for 
judicial review. 


Results for Canadians 


With the repeal of section 67 of the Canadian Human 
Rights Act in 2008 (which fully came into force in 2011), 
the Tribunal was granted the jurisdiction to consider dis- 
crimination complaints emanating from the application 
of the ndian Act. This decision is one of the first cases 
where the Tribunal had the opportunity to apply the Ac?’s 


anti-discrimination scheme to a provision of the /ndian Act. 


This decision will affect the manner in which INAC (now 
AANDC) and other federal government departments inter- 
pret and apply the /ndian Act. Specifically, any application 
of the /ndian Act must take into account the discriminatory 
practices identified in the Canadian Human Rights Act. 

The Act identifies these practices, and seeks their eradication, 
with a view to ensuring equal opportunity for all individuals, 
including status Indians. 


FNCFCS ET AL. V. ATTORNEY GENERAL OF CANADA, 
2011 CHRT 4 


The First Nations Child and Family Caring Society (FNCFS) 
and the Assembly of First Nations filed a complaint alleging 
that First Nations children living on reserve were being dis- 
criminated against by INAC. According to the Complainants, 
funding for child and family care services for on-reserve 
children was inadequate when compared to the funding that 
provinces provide to other children residing off reserve. The 
Complainants argued that this inadequacy in funding differ- 
entiated adversely against First Nations within the meaning 
of section 5(b) of the Canadian Human Rights Act. The 
Respondent brought a motion for a ruling that questions 
arising out of the complaint were not within the jurisdiction 
of the Tribunal. Specifically, it argued that funding/ transfer 
payments did not constitute the provision of “services” within 
the meaning of the Act, and that INAC’s funding could not, 
as a matter of law, be compared to provincial funding. 


The Tribunal determined that it could not decide the 
services issue on the evidence filed. INAC’s funding scheme 
is complex: it supports 108 First Nations child welfare 
service providers to deliver child welfare to approximately 
160,000 children and youth in approximately 447 First 
Nations communities. Various funding agreements and 
memoranda are involved, and there are provincial and terri- 
torial differences in funding schemes and service models. 
Given that the material facts were not clear, complete and 
uncontroverted, the Tribunal was prepared to proceed to 
an oral hearing on the services issue. 


However, on the comparator issue, the Tribunal determined 
that it had sufficient evidence and submissions to decide 

the question. According to the words, scheme and object of 
section 5(b) of the Act, the Tribunal found that in order to 
find that adverse differentiation exists, one has to compare 
the experience of the alleged victims with that of someone 
else receiving those same services from the same provider. 


In this regard, the Tribunal found that the Act did not allow 
a comparison to be made between federal government fund- 
ing and provincial government funding since—to the extent 
funding can constitute a service—these two funding streams 
emanate from two separate and distinct service providers with 
separate service recipients. The Tribunal also found that 

if it were to accept the comparison being advocated by the 
Complainants, this would have unacceptable consequences 
both in terms of the future interpretation of other sections 
of the Act, and in regard to the likely impact on Aboriginal 
people themselves. As a result, the Tribunal dismissed the 
complaint, as it could not succeed on this legal point. 


This decision is currently subject to an application for 
judicial review. 


Results for Canadians 


Even though the complaint in this case does not directly 
impugn the Indian Act, it is a harbinger of the complex and 
novel issues that may be raised by the repeal of section 67 of 
the Act. The scope and breadth of this complaint exceeded 
any complaint filed with the Tribunal to date and, as such, 
it underscored the need for the Tribunal to pursue its com- 
mitment to work with First Nations communities, in order 
to learn how it can facilitate access to justice for them in a 


cost-effective, innovative and culturally sensitive manner. 
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In this decision, the Tribunal also provides insightful analysis 
and interpretation of the Act, examples of which include the 
Tribunal’s determination that the complaint could be dismissed 
under the Act without a full oral hearing; its interpretation of 
the term “differentiate adversely” as used in s. 5; and its deter- 
mination regarding appropriate comparator groups. 


CRUDEN V. CIDA AND HEALTH CANADA, 
2011 CHR 13 


Health Canada conducts medical assessments of Canadian 
International Development Agency (CIDA) employees seek- 
ing postings in other countries. Health Canada developed 
medical evaluation guidelines specific to the assessment of 
employees seeking a posting in Afghanistan. Pursuant to 
these Afghanistan Guidelines, under the heading “Absolute 
medical requirements,” employees do not meet the medical 
requirements for posting if they have a medical condition 
that would likely lead to a life-threatening medical emer- 
gency if access to prescribed medication and/or other 
treatment is interrupted for a short period of time. 


On this basis, the Complainant alleged that her employer, 
CIDA, engaged in a discriminatory practice when it decided 
that she was not suitable for a job posting in Afghanistan 
due to the fact that she had diabetes. The Complainant also 
alleged that Health Canada engaged in a discriminatory 
practice when it recommended to CIDA that she not be 
posted to Afghanistan because of her diabetic condition. 


That being said, the evidence indicated that it would pose an 
undue hardship for CIDA to accommodate the Complainant 
in Afghanistan. There are serious health and safety risks present 
for Canadians working in Afghanistan and these risks frequently 
materialize. It is not only the Complainant who bears these 
risks, but also members of the Canadian Forces and other 
foreign military personnel. Medical services and facilities are 
limited and, therefore, must be reserved to the greatest extent 
possible for the treatment of troops, injured Afghani civilians 
and unpredictable emergencies that impact all civilians posted 
in Afghanistan. 


The Tribunal found that the Afghanistan Guidelines did not 
reflect equality between all members of society. Although 
the guidelines were meant to be instructive and informative, 
their wording suggested mandatory medical requirements 


without consideration of the individualized circumstances of 
each person. The process by which Health Canada assessed 
and arrived at its recommendation, influenced as it was by 
the Afghanistan Guidelines, failed to consider the inherent 
worth and dignity of the Complainant. The application of 
these guidelines to the Complainant resulted in her being 
discriminated against in the course of her medical assess- 
ment. Health Canada did not provide sufficient evidence 
that its conduct was non-discriminatory. Therefore, the 
Complainant suffered adverse differentiation on the basis 
of her disability by the wording and application of the 
Afghanistan Guidelines by Health Canada. 


The Tribunal also found that CIDA had breached its duty 
to explore all reasonable accommodation measures for the 
Complainant. It had a duty to obtain all relevant informa- 
tion about its employee’s disability and seriously consider 
how the Complainant could be accommodated. It did not 
provide sufficient evidence demonstrating that it had 
explored all reasonable accommodation measures for the 
Complainant in Afghanistan or otherwise. 


Therefore, both the complaints against Health Canada and 
CIDA were substantiated, and the Tribunal ordered appropriate 


remedial action to eliminate the discriminatory practices. 


This decision is currently subject to an application for 
judicial review. 


Results for Canadians 


The Cruden decision is unique in the fact that the Tribunal 
had to analyze the applicability of the duty to accommodate 
in an international war zone context. The Tribunal in this 
decision referred to international law such as the Convention 
on the Rights of Persons with Disabilities in its analysis. The 
decision highlights some important aspects of the law 
surrounding disability accommodation. First, employment 
policies can potentially be discriminatory if they are “absolute” 
and do not provide for a consideration of the individualized 
circumstances of each person. Second, in situations such as 
the one detailed above, employers may have a duty to obtain 
all relevant information about an employee’s disability and 
seriously consider how the employee can be accommodated. 
If this analysis is not performed, an employer may fail in its 
duty to accommodate an employee with a disability. 
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MARCHAND V. DEPARTMENT OF 
NATIONAL DEFENCE, 2011 CHRT 3 


The Complainant, Paul Marchand, filed a complaint against 
the Department of National Defence (DND) alleging that 
it had refused to employ him in one of several temporary 
and one indeterminate full-time cleaner positions on the 
basis of his gender. According to the evidence led by the 
Complainant, the candidate hired for the indeterminate 
position along with all of the candidates hired for the tempo- 
rary positions were women. The Complainant alleged that in 
so doing, the Respondent engaged in a discriminatory prac- 
tice within the meaning of s. 7(a) of the Canadian Human 
Rights Act. 


The Tribunal found that the Complainant had established a 
prima facie case of discrimination. The Complainant estab- 
lished that he was qualified for the employment, had not 
been hired, and that someone no better qualified but lacking 
the distinguishing feature—which is the gravamen of the 
human rights complaint (in this case the feature being 

the male gender)—subsequently obtained the position. 


Once the onus shifted and the Respondent provided its 
evidence regarding the appointment, however, the Tribunal 
found that the Respondent had provided a reasonable explana- 
tion for the refusal to employ the Complainant. The Tribunal 
concluded that the evidence revealed that the temporary 
appointments were made after the Complainant had already 
been screened out of the process due to his own failure to 
demonstrate that he possessed the essential qualifications for 
the positions. As for the indeterminate position, the evidence 
showed that the chosen candidate was determined to be a better 
fit for the position. The Tribunal concluded that sex was not a 
factor in the Respondent’s decision not to appoint him. 


Results for Canadians 


The importance of this decision lies primarily in its provision of 
a clear and concise overview of the state of the law regarding the 
prima facie test for discrimination in the context of a complaint 
where an employer refused to employ the Complainant. The 
decision also exemplifies the sort of “reasonable explanation” a 
Respondent can provide in such a scenario. Also noteworthy is 
the Tribunal’s explicit recognition of the Public Service employ- 
ers’ discretion in deciding to appoint a candidate who not only 
meets the essential qualifications for the position, but is the 
“right fit” because of additional asset qualifications, current or 
future needs, and/or operational requirements. 


From the perspective of the Tribunal’s mission and mandate, 
it is noteworthy that the decision promoted access to justice 
for Canadians in that it is concise, well structured and 
explains the law in accessible language. In the case of this 
decision, access to justice is also facilitated by a detailed 
Table of Contents with headings that clearly reveal the deci- 
sion’s components, the “architecture” of the decision maker’s 
reasoning and the flow of ideas from one subject to the next. 


Rulings on Motions and Objections 


In addition to decisions, the full text of all formal 


rulings on motions and objections rendered in 
2010 can be found on the Tribunal’s website at 
http://chrt-tcdp.gc.ca/NS/index-eng.asp. 
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Appointments and Staffing 


While not Public Service appointments, it is noteworthy 
that the re-appointment by the Canadian Government of 
four part-time Members served to solidify the adjudicative 
experience and expertise on the Tribunal and add valuable 
continuity to our cohort of Members. 


Turning to the Public Service component of the Tribunal, 
the most pivotal staffing development of 2011 was the 
appointment of an Executive Director and Senior Registrar 
for an indeterminate period. The conclusion of this staffing 
action added significant stability to the organization and 
led to more robust stewardship of human, financial and 
material resources. 


Also, we were pleased to welcome: 


e a Chief Administrative Officer to oversee procurement, 
contracting, human resources, information technology 
and other infrastructure functions; 


¢ anew Director of Registry to lead the Registry office 
team and streamline procedures; 


* two legal advisors to provide enhanced legal support 
to Members. 


Members’ Meeting 


Members are provided with opportunities for common 
professional development experiences where they can exchange 
information and expertise on administrative and human rights 
law. In October 2011, the Chairperson convened a three-day 
meeting in Ottawa for the full-time and part-time Members. 
Together with members of the Legal Services team, they 
reviewed and discussed the vision, notable legal developments, 
and various aspects of the complaint resolution model, which 
by that time had been operating for the better part of a year. 
As a follow-up to the October 2010 meeting, this meeting 
provided the opportunity for Members, who are geographically 
distanced from one another, to exchange experiences and infor- 
mation. As part of the October 2011 Members’ meeting, the 
Chairperson administered the oath of office to all part-time 
Members of the Tribunal. (The full-time Members had taken 
their oath of office in 2010.) 
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Corporate Activities 


Subsequent to the meeting, a series of Member conference 
calls was inaugurated to provide a voluntary forum for inter- 
ested Members to share their experiences and keep abreast of 
new developments. 


Stakeholder Consultation 


In refining our vision of access to justice, in 2010 the 
Chairperson had amended the Tribunal’s Case Management 
Practice Note (No. 3), proposing the following: 


¢ replacement of the first conference call with a letter 
to the parties; 


¢ evaluative mediation both pre- and post-disclosure; 
@ enhanced disclosure of anticipated expert testimony; 


* — signed witness statements and/or affidavits to replace 
generalized “will-says”; 


* process mediation; 


* — rigorous disclosure by all parties of remedies sought 
or proposed. 


In January 2011, the Chairperson launched an extensive 
national stakeholder engagement initiative, presenting the 
key components of her new complaint resolution model 

to members of the legal profession, academics, labour and 
industry groups, and First Nations communities. Stakeholder 
sessions were held across the country from January to 
September 2011. Participants at every stakeholder session 
were canvassed for their views on the model and, in particu- 
lar, feedback was solicited in regard to any areas of concern, 
and suggestions for improving the system were welcomed. 


In 2012, the Tribunal will issue a report that synthesizes 
the stakeholder feedback received, sets out any amendments 
adopted in response thereto and provides reasons, as the 
case may be, for why some stakeholder-proposed changes 
may not have been implemented. 


Speaking Engagements to Date 


Feb. 28-29, 2012 


: How to Run a Fair Hearing: Tips and Good Practices, Canadian Institute—Tribunal Training Course, Ottawa 


“Introduction to the Decision Writing Process,” principal lecturer, Federated Press Conference, Ottawa 


Feb. 14-15, 2012 


Dec. 9. 2011 eee “The Judicial and Administrative Tribunal Mediation Experience in Ontario,” Ontario Bar Association 
, Conference Centre, Toronto 

Nov. 24, 2011 Distinguished Lecturer Series, Law Faculty of the University of Manitoba, Winnipeg 

Nov. 8, 2011 | “Managing Change to Ensure Justice for Canadians,” Canadian Club, London, Ont. 

Oct. 24, 2011 “Access to Justice for all Canadians—Advocacy, Litigation, Adjudication,” Cathedral Arts Program, Ottawa 

Oct. 22. 2011 “The Future of Human Rights Advocacy: The Journey of One Practitioner—From Advocacy to Adjudication,” 

: Canadian Civil Liberties Association, RightsWatch National Conference, Calgary 

Oct. 18, 2011 National Stakeholder Consultation Session— Aboriginal, Peguis First Nation, Peguis, Man. 

Oct. 18, 2011 | National Stakeholder Consultation Session—Legal, Winnipeg 

Oct. 17, 2011 National Stakeholder Consultation Session—Aboriginal, Dene First Nation, Yellowknife, N.W.T. 

Oct. 12, 2011 “Access to Justice for Canadians—Mediation as a means to Restorative Justice & the Duty to Consult,” 


| Association for Conflict Resolution, San Diego, Calif. 


Sept. 22, 2011 


“Human Rights in the Context of Access to Justice and Practice of Law: From the Perspective of an Administrative 
Tribunal,” Dalhousie Law Hour, Schulich School of Law, University of Dalhousie, Halifax 


Sept. 21, 2011 


National Stakeholder Consultation Session—Aboriginal, Millbrook First Nation, Truro, N.S. 


Sept. 20, 2011 


National Stakeholder Consultation Session—Legal, Halifax 


Sept. 20, 2011 


i National Stakeholder Consultation Session— Aboriginal, St. Mary’s First Nation, Fredericton, N.B. 


Sept. 19, 2011 


National Stakeholder Consultation Session—Legal, Fredericton, N.B. 


Sept. 19, 2011 


« Accés a la justice fondée sur la justice restauratrice : Initiatives au Tribunal canadien des droits de la personne », 
Université de Moncton, Moncton, N.B. 


Aug. 9, 2011 National Stakeholder Consultation Session—Aboriginal, Akwesasne Mohawk, Cornwall, Ont. 
Aug. 4, 2011 National Stakeholder Consultation Session—Aboriginal, Tsuu T’ina Nation, Calgary 

July 27, 2011 National Stakeholder Consultation Session—Aboriginal, Fort MacKay, Alta. 

July 26, 2011 National Stakeholder Consultation Session— Aboriginal, Samson Tribe, Edmonton 


June 17, 2011 


National Stakeholder Consultation Session— Aboriginal, Shubenacadie Tribe, Nova Scotia 


June 10, 2011 


“Advancing Equity—The Focus on Gender,” PBD Canada 2011, Indo-Canada Chamber of Commerce, Toronto 


June 10, 2011 


“Annual Update on Human Rights: Keeping on Top of Key Developments,” Ontario Bar Association, Toronto (webcast) 


« Redéfinissons Ensemble Vaccessibilité : La médiation obligatoire pour améliorer a l’accés a la justice ? », panellist on 


June 2, 2011 Access to Justice round table with Gilles Ouimet, president of the Quebec Bar, Annual Quebec Bar Conference, Gatineau, 
<4 Que. http://congres201 1 .barreau.qc.ca/coulisses/03 
May 25, 2011 National Stakeholder Consultation Session—Legal, Montreal 


May 16-17, 2011 


“Access to Justice and the Charter: A ‘Dialogue’ between Administrative Tribunals, Courts and Parliament,” Advanced 
Training on Charter and Constitutional Law and Litigation conference, co-chair with Hon. Justice Pierre Blais of the 
Federal Court of Appeal, Canadian Institute, Ottawa, Ont. 


May 9, 2011 National Stakeholder Consultation Session—Legal, Toronto 

April 15, 2011 National Stakeholder Consultation Session—Aboriginal, Musqueam Tribe, Vancouver 
April 14, 2011 National Stakeholder Consultation Session—Legal, Edmonton 

April 13, 2011 National Stakeholder Consultation Session—Legal, Calgary 


March 11, 2011 


“Human Rights in the Context of Access to Justice and Practice of Law”, Public Interest Day, Osgoode Hall 
Law School, Toronto 


March 10, 2011 


National Stakeholder Consultation Session—Legal, Vancouver 
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Stakeholder Outreach 


The Chairperson also shared our access to justice vision 
broadly with the national and international community. 
Building on prior meetings with the Human Rights Bureau, 
Ministry of Justice of Japan in 2011, she continued meetings 
with the South African Ambassador to Canada. She also 
continued meetings with provincial human rights tribunals 
and communities, including the Ontario Human Rights 
Tribunal, the B.C. Human Rights Tribunal, the Alberta 
Human Rights Commission, and various deans of law 
faculties and law schools. She spoke at a number of legal 
conferences where she shared our vision and received input. 


In addition to these meetings and dialogues, the Chairperson 
made presentations at numerous conferences and professional 
development events to outline our vision and explain the func- 
tioning of the Tribunal’s new model for complaint resolution. 
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Meetings with Other Government Agencies 


The Chairperson engaged in meetings and discussions with 
various Deputy Heads and representatives of central agencies 
to seek assistance and guidance with respect to corporate 
capacity issues and risk management. 


Staff Appreciation 


In closing, the Chairperson wishes to acknowledge and thank 
all members of the Tribunal staff who have worked with 
dedication and patience to serve Canadians to the best of 
their abilities. 


Biographies 
Full-time Members 


SHIRISH P. CHOTALIA, Q.C. 
Chairperson 


Shirish P. Chotalia, Q.C., was appointed Chairperson of the 
Canadian Human Rights Tribunal effective November 2, 
2009. Ms. Chotalia obtained her Bachelor of Arts in 1983, 
her J.D. in 1986 and her Master of Laws in 1991 from the 
University of Alberta. She was admitted to the Bar of Alberta 
in 1987. 


Ms. Chotalia practised with the law firm of Pundit & Chotalia 
LLP in the areas of immigration, human rights and employ- 
ment litigation. She successfully litigated many high-profile 
cases. Some of Ms. Chotalia’s cases include successfully arguing, 
before the Federal Court and the Federal Court of Appeal, 
in favour of religious accommodation for a turbaned Sikh 
Canadian RCMP officer (Grant et al. v. Canada). Her sub- 
missions were specifically acknowledged by Madam Justice 
Reed in the judgment as “turning the plaintiffs arguments 
of unconstitutionality and discrimination on their head.” 
She also successfully argued in 2008 before the Alberta 
Court of Appeal that a woman seeking to become a surface 
rights administrator was discriminated against on the basis 


of gender and was retaliated against (Walsh v. Mobil Oil). 


Ms. Chotalia has dedicated years of legal service to Aboriginal 
women and Filipino women struggling for fair treatment, often 
providing service on a pro bono basis or with minimal compen- 
sation. For example, she took up the cause of a Filipino woman 
who had contracted breast cancer in Canada to successfully pre- 
vent her removal on the alleged basis of medical inadmissibility. 
In another case, she assisted an Aboriginal woman alleging 
sexual harassment. 


She was a Commissioner with the Alberta Human Rights 
Commission from 1989 to 1993, an adjudicator with the 
Canadian Human Rights Tribunal from 1999 to 2005 and 
served as an elected Bencher, Law Society of Alberta, from 
2008 until her appointment to the Tribunal. 


Members of the Tribunal 


Ms. Chotalia was an instructor at the University of Alberta’s 
Law Faculty since 1995, intermittently, teaching courses in 
Human Rights Law as well as Terrorism and the Law, and 
was also appointed as a Special Advocate in 2008 to address 
terrorism cases. She has written several books and many 
articles about human rights law and immigration law. For 
example, she wrote The Annotated Canadian Human Rights 
Act 1994, Carswell Thompson Professional Publishing, 
Scarborough, Ont. (updated and annotated text for the years 
1996, 1997, 1998, 1999 and 2000) and Human Rights Law 
in Canada, 1996, Carswell Thompson Professional Publishing, 
Scarborough, Ont. (updated to 2000). 


Other professional service included Chair of the Canadian 
Bar Association Immigration Section, Northern Alberta, and 
Member, Selection Advisory Board of Canada. Ms. Chotalia 
speaks several languages including French, Hindi, Marathi 
and Gujarati. 


Ms. Chotalia has received numerous service and professional 
recognition awards, including Professional Female of the Year, 
Indo-Canada Chamber of Commerce, “Woman of the Year” 
and the Red Cross Community Service Recognition Award. 


SUSHEEL GUPTA 
Vice-Chairperson 


Mr. Gupta obtained his Bachelor of Arts at the University of 
Waterloo in 1993, his J.D. from the University of Ottawa in 
1998 and was called to the Ontario Bar in February 2000. He 
has served most of his career in the Public Service with the 
agency now named Public Prosecution Service of Canada, as 
a prosecutor and computer crime advisor, special advisor at 
the Canadian Air Transport Security Authority, and as coun- 
sel in the Crimes Against Humanity and War Crimes section 
of the Department of Justice. Mr. Gupta is currently an 
employee of the Public Prosecution Service of Canada, on 
leave without pay for a three-year term. 


As a community member and public servant, Mr. Gupta has 
been the recipient of the Government of Canada Youth Award 
for Excellence, the Deputy Minister of Justice Humanitarian 
Award and most recently the Ontario Justice Education 
Network Chief Justice Lennox Award. Mr. Gupta commenced 
his responsibilities on August 3, 2010. 
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SOPHIE MARCHILDON 
Full-time Member 


Ms. Sophie Marchildon was appointed in 2010 toa 
three-year term as a full-time Member of the Canadian 
Human Rights Tribunal. She completed her Bachelor 
of Laws at the Université du Québec 4 Montréal. She 
completed her Master's Degree in International Law and 
International Politics at the Université du Québec a 
Montréal and was the recipient of the 2006 Award of 
Excellence for Best Student in the International Human 


Rights Law Clinic. She is a member of the Quebec Bar. 


Throughout her career, Ms. Marchildon has practised 
immigration law, human rights law and health law within 
various organizations. She also worked as a lawyer and 
co-director at the Council for the Protection of the Sick 
(Conseil pour la protection des malades) from 2005 to 2006, 
and was an assessor and member of the Quebec Human Rights 
Tribunal. She has volunteered on a number of clinical ethics 
committees from 2005 to 2010, and worked as an Ombudsman 
in the health care services from 2006 until her appointment to 
the Canadian Human Rights Tribunal in May 2010. 


With a licence in mediation from the Quebec Bar, 

Ms. Marchildon has handled more than 200 mediations 

in the realm of human rights and the health care system. 
She was part of the Quebec Ministry of Health and Social 
Services’ Team of Visitors, which evaluated the quality of 
services in nursing homes across the province of Quebec. 
With respect to the elderly and her professional experience, 
Ms. Marchildon taught the course, “Violence envers les 
personnes agées Vio 2008,” at the Université de Montréal 
in 2009. 
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Part-time Members 


MATTHEW D. GARFIELD (ONTARIO) 


Matthew D. Garfield was re-appointed in 2011 to a five- 
year term as a part-time Member of the Canadian Human 


Rights Tribunal. 


Mr. Garfield is a lawyer, chartered mediator and chartered 
arbitrator. He is the president of ADR Synergy Inc., a firm 
that specializes in mediations, arbitrations, workplace investi- 
gations/assessments and the monitoring of implementation of 
Court/Tribunal Orders. Mr. Garfield is also an adjudicator 

at the Indian Residential Schools Adjudication Secretariat. 


From 2000 to 2004, Mr. Garfield was the Chair of the Human 
Rights Tribunal of Ontario. He had joined the tribunal as 
Vice-Chair in 1998. He both adjudicated and mediated cases 
under the Ontario Human Rights Code involving claims of dis- 
crimination, harassment and reprisal. Prior to his appointment 
to the tribunal, Mr. Garfield practised law in Toronto. 


Mr. Garfield graduated from Dalhousie Law School in 1988 
and was a recipient of the class prize in Constitutional Law. 
He was called to the Nova Scotia Bar in 1989 and the 
Ontario Bar in 1992. 


WALLACE G. CRAIG (BRITISH COLUMBIA) 


Wallace Gilby Craig was re-appointed in 2011 to a three- 
year term as a part-time Member of the Canadian Human 
Rights Tribunal. Former judge Wallace Craig worked in the 
justice system for 46 years. After 20 years in a general prac- 
tice, he was promoted to the Bench in 1975. 


Judge Craig resided over the Vancouver Criminal Division — 
Provincial Court of British Columbia from 1975 to 2001. 
After retirement in his hometown of Vancouver, Judge Craig 
became the author of Short Pants to Striped Trousers: The Life 
and Times of a Judge in Skid Road Vancouver. He had earned 
his LL.B. from the Faculty of Law at the University of 
British Columbia. 


REJEAN BELANGER (QUEBEC) 


Réjean Bélanger was re-appointed in 2011 to a three-year 
term as a part-time Member of the Canadian Human Rights 
Tribunal. Mr. Bélanger is a lawyer and certified mediator. 
He holds a Bachelor of Education from the Université de 
Montréal, as well as a Bachelor of Arts, a Bachelor of 
Commerce, a Master of Education and a Bachelor of Law 
from the University of Ottawa. Mr. Bélanger was admitted 
to the Quebec Bar in 1980 and has conducted a private 
practice in Gatineau, Que., principally in the areas of labour 
and administrative law. 


He received his accreditation as a mediator in the areas of 
civil, commercial and family matters in 1997. He has argued 
before several administrative tribunals, the Superior Court 
of Quebec, the Court of Appeal and the Supreme Court 

of Canada. 


Before becoming a lawyer, Mr. Bélanger served as deputy 
secretary of the Franco-Ontario Teachers Association and as 
director of the Regional Office of the Teachers Association 
of West Quebec. He is also an active member of the board 
of directors of three non-profit organizations involved in 
bringing aid to African countries, the Antilles (Haiti) and 
Central America (Honduras). 


EDWARD LUSTIG (ONTARIO) 


Edward Lustig was re-appointed in 2011 to a five-year 
term as a part-time Member of the Canadian Human 


Rights Tribunal. 


Mr. Lustig received his Bachelor of Arts from the University 
of Toronto, his Bachelor of Laws from Queen’s University, 
and was called to the Bar of Ontario with First Class 
Honours in 1975. He has been a member of the Law Society 
of Upper Canada and the Canadian Bar Association since 
1975. Mr. Lustig joined the legal department of the City 

of Niagara Falls in 1975 and, after 27 years of dedicated 
service, he retired in 2002. In January 2006 he joined 
Broderick & Partners as counsel and carries on a general law 
practice with particular emphasis on municipal law, planning 
and development matters, commercial and real estate law 
and related litigation. Mr. Lustig also has experience in 
labour matters, including employment and pay equity. 


KERRY-LYNNE FINDLAY 


Ms. Findlay resigned from the Tribunal in the spring of 
2011, in order to run for public office. 
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For Further Information 


Executive Director 

Canadian Human Rights Tribunal 
160 Elgin Street, 11th Floor 
Ottawa, Ontario 

K1A 1J4 


Tel: 613-995-1707 

Fax: 613-995-3484 

TTY: 613-947-1070 

E-mail: registrar@chrt-tcdp.ge.ca 
Website: chrt-tcdp.gc.ca 
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Chairperson’s Message 


Small departments and agencies expect every year to bring 
new challenges, and 2012 was no exception as the Canadian 
Human Rights Tribunal grappled with a heavy caseload, the 
unexpected departure of the Chairperson, increased reporting 
requirements and ongoing challenges on the information 


technology (IT) front. 


Nevertheless, innovations implemented over the past three 
years were evaluated and refined to capitalize on enhance- 
ments to the Tribunal’s complaint resolution process, with 
a focus on mediation, to accommodate the growing number 
of unrepresented complainants. 


From the perspective of an Acting Chairperson, 2012 was 
noteworthy for the way that employees throughout the organi- 
zation worked together to keep operations moving efficiently 
and effectively for the benefit of all Canadians. It is to the 
enduring credit of Tribunal staff that in 2012 productivity 
remained stable despite the many challenges. 


As in 2011, the Tribunal again had a preview of what to 
expect from the repeal of section 67 of the Canadian Human 
Rights Act. The changes that took effect in June 2011 give 
Aboriginal people governed by the Jndian Act the same access 
to the Canadian Human Rights Act that others in Canada have 
had for nearly 35 years. 


The heightened complexity inherent in this new class of com- 
plaints is being foreshadowed in FNCFCS et al. v. Attorney 
General of Canada, which, although not a section 67 repeal 
case, gestures to the complex and novel issues that may be 
raised by this broadening of the Tribunal’s mandate. In their 
2007 complaint, the First Nations Child and Family Caring 
Society (FNCFCS) and the Assembly of First Nations had 


alleged that First Nations children living on reserves were 
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being discriminated against by Indian and Northern Affairs 
Canada because funding for child and family care services for 
on-reserve children was less than that spent by provinces for 
children living off reserves. The scope and breadth of this 
complaint was unprecedented and the issues are about to be 
examined again by the Tribunal at the behest of the Federal 
Court, which overturned the Tribunal’s dismissal of the case 
and ordered the Tribunal to hear the complaint again. 


The raft of novel, complex and precedent-setting section 

67 cases will require more resources than are typically allotted 
to resolving complaints—more resources for case management, 
mediation, hearings and decision making. To this end, the 
Tribunal has appointed a three-person panel of Members in the 
FNCFECS et al. v. Attorney General of Canada case to adjudicate 
the matter. Three-Member panels have not been utilized for a 
number of years, and are expected to seriously strain Tribunal 
resources, especially if two such panels must run concurrently. 


The Tribunal continued to enjoy success with its mediation 
program, resolving 63 percent of cases closed in 2012 by media- 
tion. Many refinements have been introduced to the complaint 
resolution process in recent years, including a greater emphasis 
on case management conference calls presided over by Tribunal 
Members. The increased focus on teleconferencing rather than 
solely written communication has done much to demystify 
and expedite the inquiry process. Parties are also reaching set- 
tlements more speedily thanks to the Tribunal’s increasing 
reliance on a flexible approach to mediation—in which the 
mediating Tribunal Member facilitates the exploration of 
mutually beneficial outcomes—as well as the recently added 
requirement that parties detail from the outset the remedies 
sought, including the amount of any monetary compensation 


sought or proposed. 


The need to expedite and demystify complaint resolution 
was made more urgent in October 2011, when the Supreme 
Court of Canada upheld a Federal Appeal Court decision 
that the Tribunal had no jurisdiction to award legal costs. 
This has put additional pressure on the Tribunal to strive for 
ever-more accessible and simplified procedures so as to mini- 
mize the disadvantages accruing to a party who is unable to 
afford legal representation. Several of these innovations were 
the subject of cross-country stakeholder consultations in 
2011, a report on which will be forthcoming in 2013. 


Part of the challenge of managing resources to cope with the 
demands of increasingly complex cases will be to reduce the 
costs associated with IT services and seek improved services. 
The Tribunal will therefore make it a priority to find a viable 
alternative to its current provider, which, despite its commend- 
able efforts in 2012, is not ideally structured to cost-effectively 
service the full spectrum of IT needs of a small agency. 


On behalf of the Tribunal, I made two appearances before 
House of Commons committees at their request in 2012, 
providing background to the Standing Committee on the 
Status of Women regarding sexual-harassment complaints 
and to the Standing Committee on Justice and Human 
Rights in aid of its deliberations on a private member’s bill 
seeking to add gender identity and gender expression as 
prohibited grounds of discrimination in the Canadian 


Human Rights Act. 


The environment of uncertainty inherent in the departure 
of the Chairperson contributed to the many challenges faced by 
the Tribunal this year—a year with limited resources. I wish to 
acknowledge and thank all employees for their continued and 


ongoing commitment, dedication and professionalism as we 
delivered our mandate. As Acting Chairperson, I will continue 
to build on the successes of 2012, capitalizing on the strengths 
of our resilient workforce and availing myself of the wealth of 
expertise and resourcefulness that so enrich this Tribunal. 


ANA [fr 


Susheel Gupta, 
Acting Chairperson 
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What We Do 


The Canadian Human Rights Tribunal is a quasi-judicial 
body that inquires into complaints of discrimination referred 
to it by the Canadian Human Rights Commission and 
decides whether the action cited in the complaint is a dis- 
criminatory practice within the meaning of the Canadian 
Human Rights Act. The Tribunal can also review directions 
and assessments made under the Employment Equity Act. 


The Tribunal operates pursuant to the Canadian Human 
Rights Act, which aims to give effect to the principle that all 
individuals should have an equal opportunity to live their 
lives unhindered by discriminatory practices based on race, 
national or ethnic origin, colour, religion, age, sex (including 
pregnancy), marital status, family status, sexual orientation, 
disability (including drug dependency) or pardoned criminal 
conviction. The discriminatory practices outlined in the Act 
are designed to protect individuals from discrimination, in 
particular, in the provision of goods and services, employment 
and communications. The Act applies to federally regulated 
employers and service providers, including: federal govern- 
ment departments and agencies, federal Crown corporations, 
chartered banks, airlines, shipping and inter-provincial truck- 
ing companies, and telecommunications and broadcasting 
organizations. With the repeal of section 67 of the Act, the 
Tribunal now also considers complaints against the federal 
government, First Nations governments and federally regu- 
lated Aboriginal organizations regarding acts or decisions 
made under the Jndian Act. 


Tribunal Reports on Plans and Priorities 
http://chrt-tcdp.gc.ca/NS/reports-rapports/plans-eng.asp 


Like a court, the Tribunal is strictly impartial and renders 
decisions that are subject to review by the Federal Court at 
the request of any of the parties. However, unlike a court, the 
Tribunal provides an informal setting where parties can present 
their case without adhering to strict rules of evidence and 
procedure. If the parties are willing, the Tribunal also offers 
mediation services to allow parties the opportunity to settle 
their dispute with the assistance of a Tribunal Member. 


Administrative responsibility for the Tribunal rests with 

the Registry, which plans and arranges hearings and acts as 
a liaison between the parties and Tribunal Members. The 
Registry answers to the Tribunal’s Executive Director, who is 
responsible for managing the operating resources allocated to 
the Tribunal by Parliament. Details of the Tribunal’s activi- 
ties, including recent developments in comptrollership, 
management accountability and public administration, 

can be found in the Tribunal’s performance reports. 


Tribunal Performance Reports 
hetp://chrt-tedp.gc.ca/NS/reports-rapports/perf-rend-eng.asp 
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Human Rights Complaint Resolution Framework 
(Where the Tribunal fits in) 


Supreme Court of Canada 


Federal Court of Appeal 


Federal Court 


CANADIAN HUMAN 
RIGHTS TRIBUNAL 
(Adminisirative Tribunal) 


Respondents: e.g., 
Attorney General, federally 
regulated businesses 
and companies, individual ~ 
Canadians, unions 


Complainants: 
e.g., individual Canadians, 
NGOs, unions 


Canadian Human 
Rights Commission 


Parties that appear before 
the Tribunal 
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Resolving Complaints Fairly and 
Effectively through Mediation 


A cornerstone of the Tribunal’s complaint resolution process 

is its voluntary mediation program, which enables the parties 

to be heard without a costly adjudication hearing, and which 

provides them with the expertise and support to reach closure 
in a confidential and respectful environment. 


Mediation is offered throughout the inquiry, but in most cases, 
parties who engage in mediation at the Tribunal are responding 
to an offer for “pre-disclosure” or “early” mediation. Regardless 
of when during the inquiry it occurs, however, a key aspect of 
the mediation process is that the Tribunal Member-mediator is 
not the same person who adjudicates the case, should it proceed 
to hearing, unless all parties are represented by lawyers, and 
provide clear written consent to have the Member-mediator also 
serve as Member-adjudicator. 


During mediation, the Tribunal Member-mediator helps the 
parties envisage a broad range of solutions to address their 
underlying interests. Rather than seeking a compromise 
between disparate positions, the Member seeks to integrate the 
interests of both parties to a typical complaint—employer and 
employee or service provider and client—with an eye to healing 
the rift between the parties and promoting constructive rela- 
tionships. Where the Member deems it appropriate—having 
regard to whether the parties would be receptive to this kind of 
feedback—the Member may share his or her impressions about 
the relative strengths and weaknesses of the parties’ positions. 


If a first round of mediation fails to resolve the complaint, 
the parties may be offered mediation again after they file 
their particulars and disclose their relevant documents. This 
post-disclosure mediation, again presided over by a Tribunal 
Member, helps the parties identify their underlying interests 
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and articulate a range of solutions. However, because the 
parties are ready to commence a full hearing at this time 
they are generally more informed about the relative strengths 
and weaknesses of their positions. There is no firm deadline 
for seeking post-disclosure mediation; parties may in certain 
circumstances even be able to explore mediation during the 
hearing itself. 


An important advantage of mediation is that it reduces the 
power imbalance that may exist between parties. Since even 
successful parties cannot recover their legal costs at adjudica- 
tion, complainants and respondents have a strong incentive to 
keep such costs to a minimum; but many complainants—as 
well as some respondents—who would not be able to afford 
legal representation for an entire hearing are able to retain a 
lawyer for a one-day mediation. 


If the mediation does not result in settlement, the Member 


_may, with the consent of the parties, help the parties narrow 


down the issues to be litigated in the hearing, by identifying 
those issues that are not—or that are no longer—points 
of contention. 


The appropriateness of mediation for addressing human rights 
complaints has long been debated. One concern has been the 
power imbalance that is often observed between many com- 
plainants and respondents. The Tribunal has taken numerous 
measures to address this issue in recent years. For example, the 
physical layout of the mediation facilities makes it possible for 
parties to negotiate without ever having to be in the same 

room together. The presence of a representative from the | 
Canadian Human Rights Commission at all Tribunal media- 

tions also levels the playing field where unrepresented parties 


are facing a well-resourced adversary, since the Commission 


representative, usually a dispute resolution practitioner, can 
provide extra support to a party who needs it. Participants are 
free to bring a support person of their own with them to the 
mediation and parties who sign settlement agreements without 
legal representation can avail themselves of a seven-day cool- 
ing off period. This condition enables them to obtain legal 
advice about the settlement and withdraw from it within 
seven days following signature if they no longer feel it reflects 
their best interests. 


Another major concern with mediation has been whether 
so-called private settlements between parties are truly in the 
public interest, given that the complainant may settle for a 
remedy that fails to address a broader underlying systemic 
problem. However, it is important to note that even mediated 


settlements are not entirely private; where they occur before 
the start of a Tribunal hearing, they must be referred to the 
Canadian Human Rights Commission for approval or rejec- 
tion. Settlements approved in this way may be made an order 
of the Federal Court for enforcement purposes. Moreover, 
some mediated settlements may include clauses committing 
respondents to create or revise institutional policies on discrimi- 
nation or to incorporate measurable targets and performance 
criteria designed to protect a wider constituency of employees 
or clients. 


Thus mediation is a vital focus of the Tribunal’s complaint res- 
olution process, delivering speedy but principled solutions to 
affected parties and liberating Tribunal resources for realloca- 
tion to cases where adjudication is truly necessary. 
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Rights Commission 
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CASE CLOSED 


CANADIAN HUMAN RIGHTS TRIBUNAL 


Caseload 


The Canadian Human Rights Commission referred 128 new 
complaints to the Tribunal in 2012. 


As the Tribunal carried forward 245 active complaints from 
earlier years, its caseload for the year was a record 373 cases, 
of which 335 remained active at the end of the year. 


The Tribunal is a demand-driven organization with a mandate 
dependent on referrals from the Canadian Human Rights 
Commission. The repeal of section 67 of the Canadian Human 
Rights Act was expected to dramatically increase the number of 
cases referred by the Commission and to introduce two new 
categories of human rights complaint: 


(i) complaints alleging that a provision of the /ndian Act 
is discriminatory; and 


(ii) complaints alleging that a decision made under or 
pursuant to the /ndian Act is discriminatory. 


While 2012 did not bring the anticipated increase in cases, 
early indications are that 15 to 20 new cases directly related 
to the repeal of section 67 of the Canadian Human Rights Act 
can indeed be expected in 2013, even though the precise 
number of cases referred in any given year is impossible to 
predict. The section 67 repeal cases are expected to be espe- 
cially complex since they will be exploring new areas of 
human rights law, and their scope and breadth will undoubt- 
edly exceed that of most complaints filed with the Tribunal to 
date. A significant increase in the number of complex matters 
will severely affect the Tribunal’s ability to meet its mandate 
with the current resource levels. 


The Tribunal is already carrying a sizable backlog of cases. 


As the graph shows, the number of cases referred to the 
Tribunal annually by the Commission averaged 91 in the 
2000s. In 2010 the Commission referred a record 191 cases. 
The spike in case referrals, coupled with the increasing com- 
plexity of many Tribunal cases in recent years, has fueled a 


growing backlog. 


Meanwhile, many of the cases referred to the Tribunal con- 
tinue to benefit from an increasingly refined Tribunal 
mediation program. Of the 38 complaints resolved in 2012, 


24 (63%) were settled through mediation, a figure similar 
to last year’s 67%. A further 6 cases were resolved through 
decisions, and the remaining 8 were either withdrawn or 

settled between the parties without Tribunal involvement. 


In 2012, Tribunal Members conducted 43 mediation sessions, 
presided over hearings into 13 complaints, and issued 6 deci- 
sions and 25 rulings. 


Of the 128 complaints referred by the Commission this year, 
36 involved complaints against federal government depart- 
ments and agencies; 84 involved complaints against small 
businesses, banks or other corporations; 4 complaints were 
against First Nations governments; and 4 complaints were 
filed against individuals. 


The prohibited grounds of discrimination cited in the 43 mediated 
cases (keeping in mind that often a single complaint could invoke 
multiple grounds) were as follows: disability (24), sex (8), race (8), 
national or ethnic origin (6), age (6), religion (6), colour (4), family 


status (2) and marital status (1). 


Cases referred to the Canadian Human Rights Tribunal 
by the Canadian Human Rights Commission, 2000-2012 
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Tribunal Rules and Procedures 


The Tribunal has developed the following rules, procedures * Guide to the Operations of the Employment Equity 
and guides to assist parties in their dealings with the Tribunal: Review Tribunal 
* Canadian Human Rights Tribunal Practice Note * Book of Jurisprudence 


No. 1—Timeliness of Hearings and Decisions 
e Evaluative Mediation Procedures 


* Canadian Human Rights Tribunal Practice Note 


No. 2—Representation of Parties by Non-Lawyers * Tribunal Glossary (2010) 


* Canadian Human Rights Tribunal Practice Note : pre i? en 
No. 3—Case Management Further details concerning the Tribunal’s rules, — na 
procedures and guides can be found at: | 
| 


* Canadian Human Rights Tribunal Rules of Procedure hetp://chrt-tedp.ge.ca/NS/about-apropos/trp-rpt-eng.asp 
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Jurisprudence 


The bulk of the Tribunal’s work involves conducting media- 
tions and hearings, issuing rulings, and rendering decisions. 
In 2012, the Tribunal heard cases on a broad range of issues. 
The full text of all decisions and rulings is available on the 
Tribunal’s website. 


Decisions and Rulings 


Decisions 


For the purpose of this report, a “decision” is defined as a set 
of adjudicative reasons issued by a Member or Panel of the 
Tribunal that actually decides the question of whether a dis- 
criminatory practice occurred in a given case. 


Therefore, this would exclude reasons where: 


¢ the only issue in contention before the Tribunal is what 
type of remedial order is appropriate; 


¢ the complaint is dismissed for want of prosecution by 
the complainant; 


¢ the complaint is dismissed for lack of jurisdiction, abuse 
of process, delay, irreparable breach of fairness, etc.; or 


¢ the issue before the Tribunal is a motion for some type 
of procedural or evidentiary order. 


Reasons issued in respect of these preceding matters are classi- 
fied as rulings, which are dealt with in the Rulings section. 


The following table outlines the decisions rendered by the 
Tribunal in 2012. 


DECISIONS RENDERED BY THE TRIBUNAL IN 2012 


Date Parties Citation 
; Grant v. Manitoba 
: pene Telecom Services Inc. QE al 
5 HAS Nastiuk v. Couchiching 9012 CHRT 12 


First Nation and Sinclair 


Hughes v. Human 


3 October 11 Resources and Social 2012 CHRT 22 
Development Canada 
Lally v. Telus 

4 October 25 Conn ORTORa TAG 2012 CHRT 27 
Cassidy v. Canada 

5 November 23 | Post Corporation 2012 CHRT 29 
and Thambirajah 

6 | November 30 | "08S v Fulton Forwarders | 5945 cuRT 30 


Incorporated and Fulton 


Rulings 


As noted, all sets of adjudicative reasons issued by the 
Tribunal that do not qualify as decisions (i.e., they do not 
actually decide whether a discriminatory practice occurred) 
are classified as rulings. This would include reasons for an 
order that actually dismissed a complaint or otherwise brought 
the adjudicative mandate of the Tribunal to an end vis-a-vis 


the case in question. 


WWW.CHRT-TCDP.GC.CA | ANNUAL REPORT 2012 


11 


12. CANADIAN HUMAN RIGHTS TRIBUNAL : 


The following table outlines the rulings issued by the Tribunal in 2012. 
RULINGS ISSUED BY THE TRIBUNAL IN 2012 © 

# Date Parties Neutral Citation 

1 January 16 Davidson v. Health Canada 2012 CHRT 1 

2 February 24 Beattie and Louie v. Indian and Northern Affairs Canada 2012 CHRT 2 

3 February 24 Emmett v. Canada Revenue Agency 2012 CHRT 3 

4 February 29 Labelle v. Rogers Communications Inc. 2012 CHRT 4 

5 March 1 Cruden v. Canadian International Development Agency and Health Canada 2012 CHRT 5 

6 March 29 Bailie et al. v. Air Canada 2012 CHRT 6 

Ti March 27 Leung v. Canada Revenue Agency 2012 CHRT 7 

8 April 11 Malec et al. v. Conseil des Montagnais de Natashquan 2012 CHRT 8 

9 April 18 Thwaites et al. v. Air Canada and Air Canada Pilots Association 2012 CHRT 9 
Palm v. International Longshore and Warehouse Union, Local 500, Wilkinson 

10 May 24 and Willicone 2012 CHRT 11 

11 June 12 Blain v. Royal Canadian Mounted Police 2012 CHRT 13 

12 June 15 Lindor v. Public Works and Government Services Canada 2012 CHRT 14 

13 July 6 Cruden v. Canadian International Development Agency and Health Canada ee 2012 CHRT 15 
First Nations Child and Family Caring Society of Canada et al. v. Attorney General 

Ny UN of Canada (for the Minister of Aboriginal Affairs and Northern Development) ANE UA 
First Nations Child and Family Caring Society of Canada et al. v. Attorney General 

i pugust 2° of Canada (for the Minister of Aboriginal Affairs and Northern Development) ete CTT 
First Nations Child and Family Caring Society of Canada et al. v. Attorney General 

We | ALIS of Canada (for the Minister of Aboriginal Affairs and Northern Development) AUG 

ily September 6 Matson, Matson and Schneider (née Matson) v. Indian and Northern Affairs Canada 2012 CHRT 19 

18 September 20 Grant v. Manitoba Telecom Services Inc. 2012 CHRT 20 
Marsden v. Public Works and Government Services Canada and Courts 

19 September 28 RAGHEB GASONICS 2012 CHRT 21 

First Nations Child and Family Caring Society of Canada et al. v. Attorney General 

at Meare of Canada (for the Minister of Aboriginal Affairs and Northern Development) AU AAT 
First Nations Child and Family Caring Society of Canada et al. v. Attorney General 

2 OTN of Canada (for the Minister of Aboriginal Affairs and Northern Development) ALOMAR ETE 

22 October 19 Murray v. Immigration and Refugee Board 2012 CHRT 25 

23 October 25 Hughes v. Transport Canada 2012 CHRT 26 
First Nations Child and Family Caring Society of Canada et al. v. Attorney General 

os Gcroper of Canada (for the Minister of Aboriginal Affairs and Northern Development) pole Cr 2e 

25 December 12 Egan v. Canada Revenue Agency 2012 CHRT 31 


Significant Tribunal Decisions and Rulings 


The following Tribunal ruling and decisions are summarized 
to demonstrate their significance for Canadians. 


RAY DAVIDSON V. HEALTH CANADA, 2012 CHRT 1 


The complainant alleged that the respondent discriminated 
against him on the basis of his race, sex and colour in refus- 
ing to hire him. Among other allegations, the complainant 
claimed that during a competition for a job with the respondent, 
he was marked unreasonably hard compared with other can- 
didates, accounting for his rank as fifth out of five eligible 
candidates. According to the respondent, the complainant 
had twice appealed to the Public Service Commission Appeal 
Board (PSCAB), which had considered the question of 
whether the complainant had been marked unreasonably 
hard. The respondent therefore brought a motion to pre- 
clude the presentation of evidence on this aspect of the 
complaint as it had already been litigated. 


Relying on the recent decision of the Supreme Court of 
Canada in British Columbia (Workers’ Compensation Board) 
v. Figliola, the Tribunal sought to determine whether the 
substance of the complaint had already been appropriately 
dealt with. In applying Figliola, the Tribunal found that 
there was no express statutory language removing the con- 
current jurisdiction of the PSCAB to decide human rights 
issues. Although the complainant did not allege that he was 
the victim of discrimination before the PSCAB, the Tribunal 
found that if it were to examine the complainant’s allega- 
tions regarding the assessment of candidates during the 
selection process, it would have to perform essentially the 
same analysis the PSCAB had done: comparing the exams of 
all the successful candidates with that of the complainant to 
determine if the assessment had been performed in a fair and 
equitable manner. 


The Tribunal concluded that the complainant had had an 
opportunity before the PSCAB to present his case regarding 
the assessment of candidates during the selection process and 
that it did not make sense to expend public and private 
resources to re-litigate the same allegation. As a result, the 
Tribunal allowed the respondent’s motion and ruled that it 
would not receive evidence on the issue of whether the com- 
plainant had been marked harder than other candidates 


during the selection process. 


Results for Canadians 


This ruling marked the Tribunal’s first opportunity to consider 
the Supreme Court of Canada’s decision in Figliola regarding 
the doctrines of isswe estoppel, abuse of process and collateral 
attack, and their application in the context of human rights 
adjudication. Applying Figliola, and in determining that the 
substance of one of the complainant’s allegations had already 
been appropriately dealt with, the Tribunal avoided the expen- 
diture of public and private resources on re-litigating the issue. 
This ruling will serve as a valuable reminder to parties that, 
absent express statutory language to the contrary, all administra- 
tive tribunals have concurrent jurisdiction to apply human 
rights legislation and that the Tribunal will not review the deci- 
sions of other tribunals in this regard, or provide parties with 
another forum to essentially re-litigate issues that have already 
been decided by another body. 


HEATHER LYNN GRANT V. MANITOBA TELECOM 
SERVICES INC., 2012 CHRT 10 


The complainant alleged that her employer engaged in a 
discriminatory practice when it decided to terminate her 
employment, choosing to retain a more junior employee, 
based on the complainant’s negative performance appraisals. 
According to the complainant, the symptoms of her disability, 
type II diabetes, negatively affected her performance at work. 
Although aware of her disability, she claimed her employer 
negatively assessed her performance without considering the 
effects of her disability. As her performance appraisals were 
used to compare her performance with that of another 
employee for the purpose of determining who would be 
terminated, the complainant alleged that her disability was 
a factor in her employer’s decision to refuse to continue 

to employ her. 


The respondent argued that the symptoms associated with the 
complainant’s disability did not affect her work performance or 
her performance appraisals. After weighing the evidence of two 
experts on this issue, the Tribunal determined that a person 
with a type II diabetic condition can experience communica- 
tion/social issues due to the symptoms of their condition, 
especially when under stress. The Tribunal also found that 
the complainant was experiencing elevated blood sugar levels 
around the time when communication issues were identified by 


her employer as having a negative impact on her performance. 


WWW.CHRT-TCDP.GC.CA | ANNUAL REPORT 2012 


The respondent also claimed the complainant’s performance 
appraisals showed a history of performance issues at work that 
were unrelated to the symptoms of her diabetic condition. As a 
result, it claimed it was justified in terminating the complainant 
based on the superior performance record of the other incum- 
bent. After examining the complainant’s performance appraisals, 
the Tribunal rejected this argument as well. Although there was 
an indication in one performance appraisal that the complainant 
needed some improvement in her communication with others, 
there was nothing significant enough in any of the performance 
appraisals to indicate that she had a history of performance issues. 
Performance issues only began to arise following the diagnosis 
of her disability and her attempts to reduce the impact of stress 


on her condition. 


While the complainant tried to address these issues with the 
respondent and have her performance appraisals changed, the 
complainant’s disability was not considered as a factor affecting 
her performance. As those performance appraisals were used 
as the basis for terminating the complainant, the Tribunal 
concluded that disability factored into the respondent’s decision 
to no longer employ her. 


This decision is currently subject to an application for 
judicial review. 


Results for Canadians 


For employers, this decision highlights some important 
aspects of the law surrounding disability accommodation. 
First, employers have a duty to seek all relevant information 
about an employee’s disability once they become aware of it. 
This may include information about the employee’s current 
medical condition, prognosis for recovery, ability to perform 
job duties and capabilities for alternate work. Second, based 
on this information, the employer must seriously consider 
how it can accommodate the employee’s disability up to the 
point of undue hardship. Following this procedure and doc- 
umenting it may provide a basis for successfully defending 
against a claim of discrimination on the basis of disability. 


MARLO NASTIUK V. COUCHICHING FIRST NATION 
AND THOMAS SINCLAIR, 2012 CHRT 12 


The complainant alleged that her employer and supervisor 
harassed her on the basis of her sex. She also claimed that her 
employer retaliated against her by failing to address her con- 
cerns and failing to protect her from the effects of harassment 
by her supervisor. 


According to the complainant, there was a breakdown of the 
working relationship between her and her supervisor, which 
resulted in a hostile workplace. From the complainant’s per- 
spective, the deterioration in the relationship had its origin in 
things said to her in casual conversation between them, anec- 
dotal comments made by the supervisor about himself, or 
inquiries by him into her private life. These comments made 
her feel uncomfortable and resulted in the complainant having 
a deep-seated aversion to her supervisor. The complainant tes- 
tified that she suffered in silence, unable to confront her 
supervisor and demand he stop making personal comments 

to her that she found offensive. 


However, in her testimony, the complainant acknowledged 
occasions when she did engage in normal personal conversa- 
tions with her supervisor, and other occasions when she was 
able to challenge him. She provided evidence of many inter- 
actions between them that were normal activities that she 
willingly engaged in, such as her supervisor repairing her car 
and fixing her air conditioning and her furnace. Despite the 
complainant’s assertion that it was her supervisor who created 
a hostile workplace, the Tribunal found that the evidence 
revealed that it was the complainant's irascibility with and 
condescension to co-workers that created hostility toward her. 
Finally, when the complainant was asked in cross-examination 


_to provide details and examples of the alleged sexual harass- 


ment by her supervisor, she was unable to describe a single 
example. Nor was she able to give an example as to how her 
employer failed to protect her in the workplace from the 
effects of her supervisor’s alleged harassment. 


Therefore, the Tribunal concluded that the complainant was 
not a credible witness, and that her testimony in support of her 
allegations of sexual harassment and retaliation did not establish 
a prima facie case. As a result, her complaints were dismissed. 


This decision is currently subject to an application for 
judicial review. 


Results for Canadians 


The significance of this decision lies primarily in its provision of 
a clear and concise overview of the state of the law regarding the 
prima facie test for discrimination in the context of a complaint 
of sexual harassment. Specifically, in this case, the complainant 
failed to establish that her supervisor’s conduct was unwelcome 
and sexual in nature. This decision therefore serves as a valu- 
able reminder to complainants that they have an initial onus 
to lead some evidence in support of each constituent element 
of an alleged discriminatory practice. 
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STEPHEN CLOSS V. FULTON FORWARDERS 
INCORPORATED AND STEPHEN FULTON, 
2012 CHRT 30 


The complainant made various allegations of discrimination 
stemming from his employment with the respondents. His 
wife suffered two miscarriages during this time, and the 
complainant claimed to have been denied time off to go to the 
hospital to be with her during the miscarriages and to grieve 
the loss afterwards. According to the complainant, this 
constituted discrimination on the basis of family status. 
Following those incidents, the complainant suffered a knee 
injury and required time off from work to recover. Instead, 
his employment was terminated, which the complainant 
claimed was discrimination on the basis of his disability. 


With regard to the miscarriages, the Tribunal found that the 
relationship between spouses is protected by the ground of 
family status, and that the loss of the pregnancies was suffered 
by the complainant and his spouse together, as a family. 
Therefore, the employer had a duty to consider whether it 
could accommodate the complainant’s request for time off to 
attend to his family obligations. The Tribunal concluded there 
was no evidence to suggest the employer seriously considered 
the complainant’s needs in requesting time off during and 
after the miscarriages, or that it seriously considered whether 
it could accommodate those needs. 


With respect to the complainant's termination, the Tribunal 
found that despite presenting his employer with a doctor’s 
note indicating when he could return to work following his 
leg injury, the employer hired another driver to perform the 
complainant’s job. The employer maintained that the decision 
to hire another driver was in response to the complainant’s 
notification that he could no longer drive at night safely 
because of the symptoms of his lupus. According to the 
employer, there was not enough daytime work to accommo- 
date a driver who was restricted from driving at night. The 
complainant, for his part, denied having notified the employer 
of such a restriction. But regardless of whether such notification 
had actually been given, the employer never requested medical 


documentation regarding the complainant’s lupus; the 
Tribunal could therefore not accept that the employer had 
seriously considered whether it could accommodate the com- 
plainant’s alleged night-driving work restriction. Nor was 
sufficient evidence led to establish that accommodating the 
complainant’s alleged work restriction would have caused the 
employer undue hardship. Therefore, the Tribunal concluded 
that the complainant had been subjected to discrimination 
when, as result of his disability (both his knee injury and his 


lupus), he was no longer offered continued employment. 


Results for Canadians 


The relevance and importance of this decision lies in the 
Tribunal’s interpretation of the prohibited ground of “family 
status.” As the circumstances of the case involved a miscarriage, 
and not obligations arising from a traditional parent-child rela- 
tionship, it was argued that extending the definition of family 
status to cover the circumstances of the case would stretch its 
definition beyond that of any prior jurisprudence and beyond 
a reasonable interpretation of the statute. However, instead of 
focusing on whether the complainant fit into an identifiable 
category of persons protected by the ground of family status, 
the Tribunal chose instead to focus on the harm suffered by 
the individual. In so doing, the Tribunal recognized that it 
was the relationship between the complainant and his spouse 
that gave rise to the familial obligations in question in this 
case. As the term “family status” is not defined in the Act, the 
Closs decision has made a tangible contribution to the juris- 
prudential understanding of what is protected by this 
prohibited ground of discrimination. 


Rulings on Motions and Objections 


In addition to decisions, the full text of all formal 
rulings on motions and objections rendered in 
2012 can be found on the Tribunal’s website at 
http://chrt-tcdp.gc.ca/NS/index-eng.asp. 
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Appointments 


The Government of Canada appointed three new part-time 
Members to the Tribunal in 2012, one in May and two in 
December. This brings to seven the total complement of 
part-time Tribunal Members, a development that will help 
reduce the accumulated backlog of cases. 


Appearances before House of Commons 
Standing Committees 


The Tribunal was invited to appear before two House of 
Commons Standing Committees in 2012. In October the 
Acting Chairperson was invited to appear before the Standing 
Committee on the Status of Women in connection with its 
study on sexual harassment complaints in the federal sphere. In 
November he was invited to chronicle the Tribunal’s experience 
with trans-gender and gender-identity discrimination, appearing 
before the Standing Committee on Justice and Human Rights 
during its consideration of Bill C-279, which would add gender 
identity and gender expression to the list of prohibited grounds 
of discrimination in the Canadian Human Rights Act. 


Corporate Activities 


Like small departments and other micro-agencies, the 
Tribunal continually faces pressure to respond to or imple- 
ment various government-wide management initiatives. In 
2012, the Tribunal continued its work on several fronts, 
such as focusing on strengthening the necessary systems and 
re-establishing and reinforcing sound management practices. 
Of note are the following activities. 


Audits 


The Office of the Comptroller General of Canada completed 
its Core Control Audit for the Tribunal in April 2012. The 
Acting Chairperson and the Executive Director were invited to 


appear in front of the Small Department and Agencies Audit 
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Committee to discuss the findings and the resulting management 
plan. As the Tribunal only met one of the key requirements of 
the policy instruments tested, great efforts in 2012 focused on 
redressing its processes and establishing controls to ensure com- 
pliance with legislative authorities and policy instruments that 
govern sound financial management practices. 


Website 


In early 2011, a management decision was made to outsource the 
Tribunal’s information technology (IT) section to Public Works 
and Government Services Canada (PWGSC). Meanwhile, the 
Tribunal’s Internet, intranet and webmaster services remained 
in-house, with a plan to update and refine these services over 
time. However, the Federal Court’s decision in Jodhan vs. the 
Attorney General of Canada created an immediate imperative for 
all departments and agencies to implement a new Standard 
on Web Accessibility for all Web pages by July 31, 2013, and 


-to comply with the internationally accepted Web Content 


Accessibility Guidelines (WCAG) 2.0. The Tribunal directed 
efforts to complying with the Federal Court order, partnering 
with Lexum, a turn-key service provider for the electronic data 
hosting and publishing of its legal decisions. At the same time, 
the Tribunal eliminated redundant and obsolete content from its 
website and converted the remaining content to comply with the 
new accessibility standard. 


Information Technology 


The Tribunal’s IT operating environment continued to be 
challenged in 2012 as a result of the malicious 2011 attack on 
its network and the subsequent outsourcing of its IT capabili- 
ties to PWGSC. For much of the year, Tribunal personnel 
were forced to work with IT systems running far below their 
normal capacity. Throughout 2012 the Tribunal continued to 
address new policy requirements for its financial IT system, as 
well as interoperability issues resulting from the outsourcing. 


Members of the Tribunal 


Biographies 
Full-time Members 


SUSHEEL GUPTA 
Acting Chairperson (Vice-Chairperson) 


A Member of the Tribunal since August 2010, Susheel Gupta 
was appointed Acting Chairperson in April 2012. He obtained 
his Bachelor of Arts at the University of Waterloo in 1993 and 
his J.D. from the University of Ottawa in 1998. Called to the 
Ontario Bar in February 2000, he has served most of his 
career in the federal public service, as a prosecutor and com- 
puter crime advisor, as a special advisor at the Canadian Air 
Transport Security Authority, and as counsel in the Crimes 
Against Humanity and War Crimes section of the Department 
of Justice. Mr. Gupta is currently on leave from the Public 
Prosecution Service of Canada. 


As a community member and public servant, Mr. Gupta has 
been the recipient of the Government of Canada Youth 
Award for Excellence, the Deputy Minister of Justice 
Humanitarian Award, the Ontario Justice Education 
Network Chief Justice Lennox Award and the Queen’s 
Diamond Jubilee Medal. 


SOPHIE MARCHILDON 
Full-time Member 


Sophie Marchildon was appointed in 2010 to a three-year 
term as a full-time Member of the Canadian Human Rights 
Tribunal. She completed her Bachelor of Laws at the Université 
du Québec 4 Montréal. She completed her Master’s Degree in 
International Law and International Politics at the Université 
du Québec & Montréal and was the recipient of the 2006 Award 
of Excellence for Best Student in the International Human 
Rights Law Clinic. She is a member of the Quebec Bar. 


Ms. Marchildon has practised immigration law, human rights 
law and health law. She served as a lawyer and co-director at 
the Council for the Protection of the Sick (Conseil pour la 


protection des malades) from 2005 to 2006, and was an assessor 
and member of the Quebec Human Rights Tribunal. She vol- 
unteered on several clinical ethics committees between 2005 
and 2010, and worked as an ombudsman for health care 
services in the province of Quebec from 2006 until her 
appointment to the Canadian Human Rights Tribunal in 
May 2010. 


With a licence in mediation from the Quebec Bar, 

Ms. Marchildon has handled more than 200 mediations in the 
realm of human rights and the health care system. She was part 
of the Quebec Ministry of Health and Social Services’ Team of 
Visitors, which evaluated the quality of services in nursing 
homes across the province of Quebec. With respect to the 
elderly and her professional experience, Ms. Marchildon taught 
the course, “Violence envers les personnes 4gées—Vio 2008,” 
at the Université de Montréal in 2009. 


Part-time Members 


MATTHEW D. GARFIELD (ONTARIO) 


Matthew D. Garfield was appointed as a part-time Member 
of the Canadian Human Rights Tribunal in 2006 and 
re-appointed in 2011. 


Mr. Garfield is a lawyer, chartered mediator and chartered arbi- 
trator. He is the president of ADR Synergy Inc., a firm that 
specializes in mediations, arbitrations, workplace investigations 
and assessments, and the monitoring of implementation of 
Court/Tribunal orders. Mr. Garfield is also an adjudicator at 
the Indian Residential Schools Adjudication Secretariat. 


From 2000 to 2004, Mr. Garfield was the Chair of the 
Human Rights Tribunal of Ontario. He had joined the 
Ontario Tribunal as Vice-Chair in 1998. He both adjudi- 
cated and mediated cases under the Ontario Human Rights 
Code involving claims of discrimination, harassment and 
reprisal. Prior to his appointment to the Ontario Tribunal, 
Mr. Garfield practised law in Toronto. 
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Mr. Garfield graduated from Dalhousie Law School in 1988 
and was a recipient of the class prize in Constitutional Law. 
He was called to the Nova Scotia Bar in 1989 and the 
Ontario Bar in 1992. 


WALLACE G. CRAIG (BRITISH COLUMBIA) 


Wallace Gilby Craig was re-appointed in 2011 to a three- 
year term as a part-time Member of the Canadian Human 
Rights Tribunal. A former judge, he worked in the justice 


system for 46 years, including 20 years in a general practice. 


Judge Craig was promoted to the Bench in 1975 and pre- 
sided over the Vancouver Criminal Division—Provincial 
Court of British Columbia from 1975 until 2001. After 
retirement in his hometown of Vancouver, Judge Craig 
became the author of Short Pants to Striped Trousers: The Life 
and Times of a Judge in Skid Road Vancouver. He had earned 
his LL.B. from the Faculty of Law at the University of 
British Columbia. 


REJEAN BELANGER (QUEBEC) 


Réjean Bélanger was re-appointed in 2011 to a three-year 
term as a part-time Member of the Canadian Human Rights 
Tribunal. Mr. Bélanger is a lawyer and certified mediator. 


He holds a Bachelor of Education from the Université de 
Montréal, as well as a Bachelor of Arts, a Bachelor of 
Commerce, a Master of Education and a Bachelor of Law 
from the University of Ottawa. Mr. Bélanger was admitted 
to the Quebec Bar in 1980 and has conducted a private 
practice in Gatineau, Quebec, principally in the areas of 
labour and administrative law. 


He received his accreditation as a mediator in the areas of civil, 
commercial and family matters in 1997. He has argued before 
several administrative tribunals, the Superior Court of Quebec, 


the Court of Appeal and the Supreme Court of Canada. 


Before becoming a lawyer, Mr. Bélanger served as deputy 
secretary of the Franco-Ontarian teachers association and as 
director of the Regional Office of the Teachers Association 
of West Quebec. He is also an active member of the board of 
directors of three non-profit organizations involved in bring- 
ing aid to African countries, the Antilles (Haiti) and Central 
America (Honduras). 


CANADIAN HUMAN RIGHTS TRIBUNAL 


EDWARD LUSTIG (ONTARIO) 


Edward Lustig was re-appointed in 2011 to a five-year term as 


a part-time Member of the Canadian Human Rights Tribunal. 


Mr. Lustig received his Bachelor of Arts from the University of 
Toronto, his Bachelor of Laws from Queen’s University, and 
was called to the Bar of Ontario with First Class Honours in 
1975. He has been a member of the Law Society of Upper 
Canada and the Canadian Bar Association since 1975. 
Mr. Lustig joined the legal department of the City of Niagara 
Falls in 1975 and, after 27 years of dedicated service, he retired 
in 2002. In January 2006 he joined Broderick & Partners as 
counsel and carries on a general law practice with particular 
emphasis on municipal law, planning and development matters, 
commercial and real estate law, and related litigation. 

Mr. Lustig also has experience in labour matters, including 
employment and pay equity. 


ROBERT MALO (QUEBEC) 


Robert Malo was appointed in May 2012 to a three-year 
term as a part-time Member of the Canadian Human Rights 
Tribunal. Called to the bar in 1978, Mr. Malo enjoyed a 
wide-ranging legal practice, encompassing civil litigation, 
marriage law, youth law, administrative law, and criminal 


and penal law. During the 1980s, Mr. Malo served as Vice 


President of sales and administration and later as President 
and CEO of his family’s commercial printing business in 
Joliette, Quebec. 


In 1989, Mr. Malo returned to private practice until 
November 2003, when he became a permanent member of 
the Veterans Review and Appeal Board until January 2009. 
Between March 2010 and January 2011, Mr. Malo worked 
for a Laval, Quebec, law firm, where he served as head of 
business development in the Lanaudiére region of Quebec. 
In December 2011, Mr. Malo became a partner at the law 
firm Les avocats Alain Généreux et Robert Malo in Joliette. 


Mr. Malo has vast experience as a litigator, having appeared 
before the Quebec Court, Superior Court and Court of 
Appeal, and before the Supreme Court of Canada, as well as 
various quasi-judicial administrative tribunals. In addition to 
his qualifications as a lawyer and, more recently, as a perma- 
nent member of the Veterans Review and Appeal Board, 
Mr. Malo has also been a family mediator since 1997 and 


mediator in civil, commercial and labour matters since 2009. 


Mr. Malo is well known in his community for his involvement 
in numerous local organizations. 


GEORGE E. ULYATT (MANITOBA) 


George Ulyatt was appointed in December 2012 to a three-year 
term as a part-time member of the Canadian Human Rights 
Tribunal. He holds a Bachelor of Arts degree from Brandon 
University and a Bachelor of Laws degree from the University 
of Manitoba. Mr. Ulyatt was called to the Manitoba Bar in 
1976 and has been in private practice for more than 35 years, 
litigating major cases in the Courts of Manitoba. 


Mr. Ulyatt has worked with several administrative tribunals, 
serving as counsel to the Mental Health Review Board of 
Manitoba and the College of Registered Psychiatric Nurses of 
Manitoba, among others. He has previously been appointed an 
Inquiry Officer under the Expropriation Act and has conducted 
public inquiries throughout Manitoba. 


As a community member and a volunteer, Mr. Ulyatt has 
been active in amateur sport at the team, provincial and 
national levels, serving a five-year term as President of Hockey 
Manitoba and as a member of the Board of Directors of 
Hockey Canada. In 2006 he received Hockey Canada’s 
Order of Merit for contributions to hockey in Canada. 


OLGA LUFTIG (ONTARIO) 


Olga Luftig was appointed in December 2012 to a three-year 
term as a part-time member of the Canadian Human Rights 
Tribunal. She holds an Honours Bachelor of Arts degree in 


history and political science, as well as a Bachelor of Education 
from the University of Toronto. She received her Bachelor of 
Laws degree from the University of Windsor. 


A practising lawyer, Ms. Luftig also serves as a part-time 
member of both the Town of Markham Municipal Election 
Audit Compliance Committee and the York Region Catholic 
and York Region District School Boards’ Joint Election 
Compliance Audit Committee. 


Ms. Luftig has had wide-ranging experience in diverse areas 
of the law, as both a former corporate in-house properties 
lawyer and as a private practitioner. 


She also served as a member of the Landlord and Tenant Board 
of Ontario, where she adjudicated hearings. 
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For Further Information 


Executive Director 
Canadian Human Rights Tribunal 
160 Elgin Street, 11th Floor | 
Ottawa, Ontario 

K1A 1J4 


Tel: 613-995-1707 

Fax: 613-995-3484 

TTY: 613-947-1070 | 
E-mail: registrar@chrt-tcdp.ge.ca 

Website: chrt-tcdp.gc.ca 
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